United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPENDIX TO BRIEF FOR PETITIONERS 
CENTRAL AND SOUTH WEST UTILITIES COMPANY, 

et al. 


IN THE 

United States Court of -Appeals 

For the District of Columbia 



No.! 8333 





CENTRAL AND SOUTH WEST UTILITIES COMPANY, 
AMERICAN PUBLIC SERVICE COMPANY and 
THE MIDDLE WEST CORPORATION, 


against 


Petitioners, 


SECURITIES AND EXCHANGE COMMISSION, 

_ Respondent. 


PETITION TO REVIEW 

ORDERS OF SECURITIES AND EXCHANGE COMMISSION 


GEORGE ROBERTS, 

JAMES A. AUSTIN. 

32 Liberty Street, 

New York, N. Y„ 
HOWARD C. WESTWOOD, 

Union Trust Building, 

Washington, D. C., 
Attorneys for Petitioners. 

Central and South West Utilities 
Company and American Public 
Service Company. 


D. STEVe|s(InB ft & *5 \ 
North WaCKer T)rivc, 


RALPH 
20 

Chicago, Ill., 

HOWARD C. WESTWOOD, 

Union Trust Building, 

Of TRF 


The 




Corporation. 




n 

* i'J 
I, (/II 








TABLE OF CONTENTS 


PAGE 

The Relevant Docket Entries Below- iv 

The Following Parts of the Record (including the Orders Sought 
to be Reviewed): 

Document Parts Pages of 

No. Document Printed Transcript 

1 Joint Application and Declara- Part I, Introductory State- 3-15; AI 
tion of Central and South ment, including actual and 38-52; 

West Utilities Company and pro forma corporate charts. 66-67; 

American Public Service Part III, Paragraph (7); 71-84; 

Company, pursuant to Sec- Agreement of Consolida- 87; 

tions 6(a), 7, 9(a), 10(a) tion, omitting the following: 90-91; 

and 11(g) and the Public Subparagraphs 2 through 12 94-96 

Utility Holding Company of Article Third; last para- 

Act of 1935, and Rule graph on page 19; all of 

U-12D-1, U-12E-3(d), U- pages 20 and 21; first and 

12E-4, U-12E-5, U-12F-1 of last paragraphs on page 22; 

the Rules and Regulations all of pages 23 and 24, in- 

undcr the Public Utility eluding two lines at the top 

Holding Company Act of of page 25; from sub- 

1935, filed with the Com- paragraph 51, page 26, 

mission February 8, 1940. through page 28 inclusive; 

page 32. 


4 

Notice of and Order of the 
Commission dated August 

2, 1940 for Hearing. 

Complete. 

545-547 

A53 

78 

Certified copy of Final De¬ 
cree made by the District 
Court of the United States 

Paragraphs 5, 7 and 9 of the 
Final Decree and Order. 

2551-2554 

A57 


for the Northern District 
of Illinois, Eastern Division, 
in the Matter of Middle 
West Utilities Company, 

Debtor, in Proceedings for 
the Reorganization of said 
Company, which Decree was 
made and entered by said 
Court on the 9th day of 
July, 1937. 

82 Notice of and Order of the Complete. 2559-2564 A58 

Commission dated Decem¬ 
ber 5, 1940 for Hearing 
Pursuant to Section 11 (b) 

(2) of the Public Utility 
Holding Company Act of 
1935. 





11 


Document 

Parts 

Pages of 


No. 

Document 

Printed 

Transcript 

Page 

83 

Order of the Commission 
dated December 7, 1940 

Consolidating Hearing. 

Complete. 

2565-2566 

A68 

88 

Answer of Central and South 

Complete. 

2574-2582 

A70 


West Utilities Company and 
American Public Service 
Company to Notice of and 
Order for Hearing pursuant 
to Section 11 (b) (2) of 
the Public Utility Holding 
Company Act of 1935, filed 
with the Commission Feb¬ 
ruary 6, 1941. 

89 Answer of The Middle West Complete. 2583—2591 A77 

Corporation to Notice of 
and Order for Hearing pur¬ 
suant to Section 11 (b) (2) 
of the Public Utility Hold¬ 
ing Company Act of 1935, 
filed with the Commission 
February 11, 1941. 

90 Transcript of the Hearing Line 15 on Page 636 through 2644-2646 A84 

held on February 11, 1941. Line 6, Page 638, both in¬ 
clusive. 

91 Decree and Order of Final First paragraph of Paragraph 2724-2726 A86 

Confirmation and Plan of I, and Paragraph J of 

Reorganization entered No- Order and Decree, 

vember 27. 1935 in the Mat¬ 
ter of The Middle West 
Utilities Company, Debtor, 
in Proceedings for the Re¬ 
organization of the Debtor. 

93 Stipulation by and between Complete. 2823-2825 AS8 

Counsel for the Securities 
and Exchange Commission 
and Counsel for Respond¬ 
ent, The Middle West Cor¬ 
poration. 

100 Annual Report of Central and Balance Sheets and Income 2890-2893 A90 

South West Utilities Com- and Earned Surplus State- 
pany for the year 1940. ments. 

101 Annual Report of American Income and Earned Surplus 2906-2909 A99 

Public Service Company for Statements and Balance 

the year 1940. Sheets. 

108 Stipulation and Statement of Complete, except for corpo- 3002-3028 A106 

Facts by and between Coun- rate charts, 
sel for Central and South 
West Utilities Company and 
American Public Service 
Company, Counsel for The 
Middle West Corporation 
and Counsel for the Public 
Utilities Division of the 
Commission, filed with the 
Commission June 27, 1941. 


• * • 
111 


Document Parts Pages of 

No. Document Printed Transcript Page 

120 Motion of Central and South Complete. 3117-3125 A149 

West Utilities Company and 
American Public Service 
Company to Defer, filed 
with the Commission April 
6, 1942. 

121 Findings and Opinion and Complete. 3126-3171 A156 

Order of the Commission 
dated June 4, 1942 Denying 
Approval of Plan of Re¬ 
organization under Section 
11 (e), Denying Effective¬ 
ness to Declaration under 
Section 7 and Requiring Ac¬ 
tion under Section 11 (b) 

(2) of the Public Utility 
Holding Company Act of 
1935. 

124 Opinion and Order of the Complete. 3^93-3195 A222 

Commission dated July 6, 

1942 Denying Petition for 
Rehearing. 

THE PERTINENT PARTS OF SECTIONS 7 AND 11 OF THE 

ACT (49 Stat. 849, U. S. C. tit. 15, sec. 79k). 

THE PETITION TO REVIEW. 


A227 

A235 



IV 


DOCKET ENTRIES 


THE RELEVANT DOCKET ENTRIES BELOW * 


CONTENTS OF RECORD 

Document 

No. Page 

VOLUME I 

1 Joint Application and Declaration of 1- 

Central and South West Utilities 474 

Company and American Public Serv¬ 
ice Company pursuant to Sections 

6(a), 7, 9(a), 10(a) and 11(g) of the 
Public Utility Holding Company Act 
of 1935, and Rules 12D-1, U-l2E-3(d), 
U-12E-4, U-12E-5 and 12F-1 of the 
Rules and Regulations under the Pub¬ 
lic Utility Holding Company Act of 
1935, filed with this Commission Feb¬ 
ruary 8, 1940. 

VOLUME II 

2 Amendment No. 1 to Joint Applies- 475- 

tion of Central and South West Utili- 538 

ties Company and American Public 
Service Company pursuant to Sec¬ 
tions 6(a), 7, 9(a), 10(a) and 11(g) 

of the Public Utility Holding Com¬ 
pany Act of 1935, and Rules 12D-1, 
U-12E-3(d), U-12E-4, U-12E-5 and 
12F-1 of the Rules and Regulations 
under the Public Utility Holding 
Company Act of 1935, filed with this 
Commission August 8, 1940. 

3 Amendment No. 2 to Joint Applies- 539— 

tion of Central and South West Utili- 544 

ties Company and American Public 
Service Company pursuant to Sec¬ 
tions 6(a), 7, 9(a), 10(a) and 11(g) of 

the Public Utility Holding Company 
Act of 1935, and Rules 12D-1, 
U-12E-3(d), U-12E-4, U-12E-5 and 
12F-1 of the Rules and Regulations 
under the Public Utility Holding 
Company Act of 1935, filed with this 
Commission April 6, 1942. 

4 Notice of and Order of this Commis- 545- 

sion dated August 2, 1940 for Hearing. 547 

5 Order of this Commission dated Au- 548 

gust 23, 1940, Continuing and Chang¬ 
ing Place of Hearing. 

* The docket entries relating to documents included in the record and 
printed, in whole or in part, in this Appendix, are printed in bold type. 


Document 

No. 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 


V 


Brief by Kenneth Field Opposing the 
Application to Consolidate Central 
and South West Utilities Company 
and American Public Service Com¬ 
pany, filed with this Commission 
August 29, 1940. 

Order of this Commission dated Sep¬ 
tember 9, 1940, Designating New Trial 
Examiner. 

Transcript of the Hearing held on 
September 17, 1940. 

Transcript of the Hearing held on 
September 18, 1940. 

Transcript of the Hearing held on 
September 19, 1940. 

Commission’s Exhibits Introduced at 
the Hearings Held on September 17, 
18 and 19, 1940 

Commission’s 
Exhibit No. 

1 Notice of and Order of this Commis¬ 
sion dated August 2, 1940, for Hear¬ 
ing. 

2 Securities and Exchange Commission 

Holding Company Act Release No. 
2205, dated August 3, 1940. 

3 Order of this Commission dated Au¬ 

gust 23, 1940, Continuing and Chang¬ 
ing Place of Hearing. 

4 Securities and Exchange Commission 

Holding Company Act Release No. 
2260, dated August 24, 1940. 

5 Notice of hearing sent to interested 

stockholders who had corresponded 
with the Commission, together with 
list of stockholders to whom the 
notice was sent, and copy of letter 
which accompanied notice. 

6 Report of the Central and South 
West Utilities Company for the first 
fiscal period ending December 31, 
1926. 

7 Report of the Central and South 
West Utilities Company for the fiscal 
year ending December 31, 1927. 


Page 

549- 

552 


553 


554- 

726 

727- 

893 

894- 

947 


948 


949- 

952 

953 


954- 

955 


956- 

964 


965- 

999 


1000 - 

1032 




vi 


Document 

No. 

Commission's 
Exhibit No. 

VOLUME III 

Page 

18 

8 

Report of the Central and South 
West Utilities Company for the fiscal 
year ending December 31, 1928. 

1033- 

1068 

19 

9 

Report of the Central and South 
West Utilities Company for the fiscal 
year ending December 31, 1929. 

1069- 

1109 

20 

10 

Report of the Central and South 
West Utilities Company for the fiscal 
year ending December 31, 1930. 

HlO- 

1145 

21 

11 

Annual Report of the Central and 
South West Utilities Company for the 
fiscal year ending December 31, 1931. 

1146- 

1162 

22 

12 

Reports of the Middle West Corpora¬ 
tion, reporting the acquisitions of 
certain securities of Central and 
South West Utilities Company and 
American Public Service Company. 

1163- 

mO 

23 

13 

This exhibit was withdrawn. (See 
Transcript dated February 11, 1941, 
page 587.) 

1211 

24 

14 

Memorandum on Depreciation. 

1212- 

1215 

25 

15 

Memorandum of Understanding be¬ 
tween Bankers Trust Company, Con¬ 
tinental Illinois National Bank & 
Trust Co., First National Bank, Chi¬ 
cago and Central Republic Trust 
Company with Respect to the Plan of 
Reorganization of Middle West Utili¬ 
ties Company. 

1216- 

1217 

26 

16 

Letter from The Middle West Cor¬ 
poration to Glore Forgan & Company 
dated April 25, 1938. 

1218 

27 

17 

Petition of Trustee for Instructions 
As to Investment of Surplus Funds. 

1219- 

1224 

28 

18 

Order of the District Court for the 
Investment of Surplus Funds. 

1225- 

1228 

29 

19 

Petition of Trustee for Leave to Sell 
Certain Securities and to Reinvest 
Proceeds. 

1229- 

1231 

30 

20 

Order authorizing Trustee to Sell 
Certain Securities and Reinvest Pro¬ 
ceeds, entered March 29, 1935. 

1232 

31 

21 

Petition of Trustee for Instructions 
as to Investment of Surplus Funds. 

1233- 

1234 

32 

22 

Order Instructing Trustee as to In¬ 
vestment of Surplus Funds, entered 
June 28, 1935. 

1235 




• • 
Vll 


Document Commission’s 
No. Exhibit No. 


33 

34 

35 

36 

37 

38 


23 

24 

25 

26 

27 

28 


39 


Applicant’s 
Exhibit No. 

1 


40 


Report of Trustee on Investment of 
Funds, June 14, 1935. 

Report of Trustee on Investment <(>f 
Funds, June 21, 1935. 

Report of Trustee, filed August 5, 
1935, correcting report of trustee 
filed June 21, 1935, on investment <j>f 
funds. 

Report of Trustee on Investment <j>f 
Funds, dated September 30, 1935. 

Letter on the letterhead of the Midd 
West Corporation, dated October 4, 

1937, addressed to the Board of Direc¬ 
tors, The Middle West Corporatioji. 

Copy of letter dated November 30, 

1938, addressed to Mr. Oliver E. M£ 
Cormick; letter dated September 19, 

1939, addressed to Robert Fleming & 
Co., Ltd., London, England, signed 
by Oliver E. McCormick; copy 6f 
letter dated September 27, 1937, ad¬ 
dressed to Oliver McCormick; an! 
Telegram dated October 13, 1939, 
signed by the Middle West Corpor^ 
tion, Belden, vice president, addressei 
to Fledgling, Stock, London, Englan<jl. 

Applicant’s Exhibits Introduced 
the Hearings Held on September l7, 
18 and 19, 1940 


Joint Application and Declaration cf 
Central and South West Utilities 
Company and American Public Ser\ 
ice Company pursuant to Sections 
6(a), 7, 9(a), 10(a) and 11(g) of the 
Public Utility Holding Company Act 
of 1935, and Rules 12D-1, U-l2E-3(d\ 
U-12E-4, U-12E-5 and 12F-1 of th 
Rules and Regulations under the Pub¬ 
lic Utility Holding Company Act cf 
1935. 

Amendment No. 1 to Joint Applica¬ 
tion and Declaration of Central anti 
South West Utilities Company anid 
American Public Service Company 
pursuant to Sections 6(a), 7, 9(a 
10(a) and 11(g) of the Public Utilitjy 
Holding Company Act of 1935, an 
Rules 12D-1, U-12E-3(d), U-12E-4, 
U-12E-5 and 12F-1 of the Rules and 
Regulations under the Public Utility 
Holding Company Act of 1935. 


Page 

1236- 

1238 

1239- 

1241 

1242- 

1245 


1246- 

1248 

1249- 

1250 


1251- 

1255 


1256 


1257 




vm 


Document 

No. 

Applicant’s 
Exhibit No. 


Page 

41 

3 

Amended Exhibit 2-A to Joint Appli¬ 
cation and Declaration of Central and 
South West Utilities Company and 
American Public Service Company. 

1258- 

1324 

42 

4 

Amended Exhibit 2-C to Joint Appli¬ 
cation and Declaration of Central and 
South West Utilities Company and 
American Public Service Company. 

1325- 

1386 



VOLUME IV 


43 

5 

Amended Exhibit 2-D to Joint Appli¬ 
cation and Declaration of Central and 
South West Utilities Company and 
American Public Service Company. 

1387- 

1391 

44 

6-A to 
6-1 

Annual Reports of Central and South 
West Utilities Company for the years 
1932, 1933, 1934, 1935, 1936, 1937, 1938 
and 1939. 

1392- 

1534 

45 

7-A to 
7-H 

Annual Reports of American Public 
Service Company for the years 1932, 
1933, 1934, 1935, 1936, 1937, 1938 and 
1939. 

1535- 

1622 

46 


Application of Benjamin Mahler for 
permission to intervene, filed with this 
Commission October 9, 1940. 

1623- 

1625 

47 


Affidavit of Benjamin Mahler, filed 
with this Commission October 16, 
1940. 

1626- 

1628 

48 


Order of this Commission dated No¬ 
vember 8, 1940 denying intervention 
but permitting limited participation. 

1629 

49 


Transcript of the Hearing held on 
November 12, 1940. 

1630- 

1713 

50 


Transcript of the Hearing held on 
November 13, 1940. 

1714— 

1798 

51 


Transcript of the Hearing held on 
November 14, 1940. 

1799- 

1833 


VOLUME V 

Commission’s Exhibits Introduced at 
the Hearings Held on November 12 
and 13, 1940 

Commission’s 
Exhibit No. 

52 29 Securities and Exchange Commission 1834 

Holding Company Act Release No. 
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Exhibit No. 

43 Excerpts from the minutes of meet¬ 
ings of the Board of Directors of The 
Middle West Corporation, dated De¬ 
cember 17, 1935, January 2, 1936, 
January 15, 1936, February 21, 1936, 
March 10, 1936, March 24, 1936, April 
14, 1936, April 28, 1936, June 10, 1936, 
August 4, 1936, August 18, 1936, Sep¬ 
tember 14, 1936, October 24, 1936, 
November 30, 1936, December 9, 1936 
and February 10, 1937. 

44 Schedule entitled Data on Shares 

Purchased by The Middle West Cor¬ 
poration in the market from Novem¬ 
ber 27, 1935 to November 30, 1939. 
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Shares of Prior Lien and Preferred 
Stocks to The Middle West Corpora¬ 
tion of Shares Purchased in the Mar¬ 
ket from November 27, 1935 to No¬ 
vember 30, 1939. 

46 Schedule entitled Adjusted Involun¬ 

tary Liquidating Value of Prior Lien 
and Preferred Stocks after Eliminat¬ 
ing Shares Purchased by The Middle 
West Corporation in the Market. 

47 Schedule entitled Computation of 

Equity for Common Stockholders of 
Central and South West Utilities 
Company which would have resulted 
if The Middle West Corporation in¬ 
stead of Purchasing the Prior Lien 
and Preferred Stocks of Central and 
American had Advanced Funds to 
these Companies to buy their own 
stocks in the Market. 
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the Hearings Held on November 12 
and 13, 1940 
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Exhibit No. 

8-A to Annual Reports of Southwestern 

8- H Light & Power Company for the 

years 1932, 1933, 1934, 1935, 1936, 1937, 
1938 and 1939. 

9- A to Annual Reports of Public Service 

9-H Company of Oklahoma for the years 

1932, 1933, 1934, 1935, 1936, 1937, 1938 
and 1939. 
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Annual Reports of Central Power and 
Light Company for the vears 1932|, 

1933, 1934, 1935, 1936, 1937, 1938 and 
1939. 

Annual Reports of West Texas Utili¬ 
ties Company for the years 1932, 1933 

1934, 1935, 1936, 1937, 1938 and 1939 

Annual Reports of Southwestern Ga<, 
and Electric Company for the years, 
1932, 1933, 1934, 1935, 1936, 1937, 1938 
and 1939. 

Letter dated August 27, 1940, from 
the Chicago Stock Exchange ad¬ 
dressed to Mr. Fred Zimmer, Middle 
West Service Company, together with 
a record of the High and Low since 
January 1, 1932 of the $7 Prior Lien 
Preferred, $7 Preferred, and Common 
of the Central and South West Utili¬ 
ties Company, and also of the $7 Pre¬ 
ferred of the American Public Service 
Company. 

Quarterly news releases of Centra! 
and South West Utilities Company 
and Subsidiary Companies and Amer¬ 
ican Public Service Company anc 
Subsidiary Companies. 

Certified copy of Final Decree made 
by the District Court of the Unitec 
States for the Northern District of 
Illinois, Eastern Division, in the mat¬ 
ter of Middle West Utilities Com¬ 
pany, Debtor, in proceedings for the 
reorganization of said company, which 
decree was made and entered by said 
Court on the 9th day of July, 1937. 

Statement entitled Central and South 
West Utilities Company, Summary of 
Cash Receipts and Disbursements, foi 
the years 1932-1939 inclusive. 

Statement entitled American Public 
Service Company, Summary of Cash 
Receipts and Disbursements, for the 
years 1932-1939, inclusive. 

Statement consisting of two pages 
entitled Operating subsidiaries of 
Central and South West—American 
Public Service, Summary of Cash Re¬ 
ceipts and Disbursements for the 
years 1932-1939. 
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Applicants 
Exhibit No. 

Notice of and Order of this Commis¬ 
sion dated December 5 , 1940, for 
Hearing Pursuant to Section 11(b)(2) 
of the Public Utility Holding Com¬ 
pany Act of 1935. 

Order of this Commission dated De¬ 
cember 7, 1940, Consolidating Hear¬ 
ing. 

Letter dated December 11, 1940, from 
Winthrop, Stimson, Putnam and Rob¬ 
erts to the Securities and Exchange 
Commission. 

Order of this Commission dated De¬ 
cember 16, 1940, Postponing Hearing. 

Order of this Commission dated Jan¬ 
uary 2, 1941, Postponing Hearing. 

Transcript of the Hearing held on 
January 22, 1941. 

Answer of Central and South West 
Utilities Company and American 
Public Service Company to Notice of 
and Order for Hearing pursuant to 
Section 11(b)(2) of the Public Utility 
Holding Company Act of 1935, filed 
with this Commission February 6, 
1941. 

Answer of The Middle West Corpo¬ 
ration to Notice of and Order for 
Hearing Pursuant to Section 11(b)(2) 
of the Public Utility Holding Com¬ 
pany Act of 1935, filed with this Com¬ 
mission February 11, 1941. 

Transcript of the Hearing held on 
February 11, 1941. 

VOLUME VII 

Commission’s Exhibits Introduced at 
the Hearing Held on February 11, 
1941 

Commission’s 
Exhibit No. 

13-A Decree and Order of Final Confirma¬ 
tion and Plan of Reorganization en¬ 
tered November 27, 1935 in the matter 
of Middle West Utilities Company, 
Debtor, In Proceedings for the Re¬ 
organization of the Debtor. 
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Commission’s 
Exhibit No. 

37- A 


Applicant- 
Respondent’s 
Exhibit No. 

19-A 


20 


21 


Page 

2786- 

2822 


Excerpts from Volume 62 of the Fed¬ 
eral Trade Commission Reports cjn 
Investigation of Utility Companies-)— 
Senate Document No. 92, 70th Con¬ 
gress, 1st Session, as follows: begin¬ 
ning at the top of page 559 through 
the bottom of page 560; beginning 
the top of page 562, to the middle <j>f 
page 580, down to the words reading 
“Section 8 interconnections"; pagj;e 
584, beginning with the words “Sec¬ 
tion 2” to page 585, at the end of tlje 
table shown on that page; and begin¬ 
ning at page 598, at the words “Fund- 
able construction and funded debt”, tjo 
the end of the table shown on page 
603; beginning at the top of page 716 
and including all of page 717; pag 
720, beginning with the words “Mid¬ 
dle West Utilities Company Groub, 
Central and South West Utilitie 
Company subgroup, American Publj 
Service Company,” through the first 
table shown on that page and to th 
word “adjusted”; page 721, beginning 
with the title “Central and South 
West Utilities Company” at th 
middle of that page and extending 
through page 722; beginning at page 
727, at the top of the page, an) 
through page 728, to the words "Ex¬ 
hibit No. 5613.” 

Applicant-Respondent’s Exhibits Ii| 

TRODUCED AT THE HEARING HELD ON 

February 11, 1941 


Stipulation by and between Counsel 
for the Securities and Exchange Com¬ 
mission and Counsel to respondent 
The Middle West Corporation. 

Statement entitled Cash Budget c[f 
Receipts and Disbursements for 1|2 
months Ending December 31, 194 
Southwestern Gas and Electric Corr|- 
pany. 

Statement entitled Cash Budget cjf 2827 
Receipts and Disbursements for l|2 
months Ending December 31, 194 
Public Service Company of Oklaj 
homa. 
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96 

22 

No exhibit received for this number. 

See Transcripts of Hearings 
dated February 11, 1941, page 650, and 
June 25, 1941, page 695. 

97 


Supplemental Statements of Benjamin 
Mahler In Re—Objections to Consol¬ 
idated Plan of Recapitalization Filed 
Jointly By Central and South West 
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The Following Parts of the Record (Including 
the Orders Sought to be Reviewed): 


DOCUMENT No. 1 

JOINT APPLICATION AND DECLARATION OF 
CENTRAL AND SOUTH WEST UTILITIES COMPANY 


AND AMERICAN PUBLIC SERVICE COMPANY, 
FILED WITH THE COMMISSION FEBRUARY & 1940 

[CAPTION OMITTED] 

PART I 

INTRODUCTORY STATEMENT 

Setting Forth Background Of and Reasons for 
Proposed Plan of Consolidation of Applicants 

# # # * 

3 1. Central and South West Utilities Company 

(hereinafter sometimes called “Central”), a Dela¬ 
ware corporation, is a registered holding company under 
the Public Utility Act of 1935 (File No. 30-46). Its 
operating subsidiaries supply electric, gas, water, ice or 
transportation service in the States of Texas, Oklahoma, 
Louisiana, Arkansas and Mississippi. A corporate chart, 
indicating the percentages of Central’s holdings of the 
outstanding stocks of its subsidiaries, is appended to 

this Introductory Statement. 

* 

Central is a subsidiary of The Middle West. Corpora¬ 
tion, likewise a public utility holding company registered 
under the Public Utility Act of 1935 (File No. 30-48). 

Central is informed that The Middle West Corporation 
owned, at November 30, 1939, the following stocks of 


Central: 


$7 Prior Lien Preferred Stock 53,610 shs. ( 45.66%) ) 
$6 Prior Lien Preferred Stock 11,500 shs. (100% ) ) 
$7 Preferred Stock 73,711 shs. 

Common Stock 2,057,679 shs. 


Per Cent of 
Outstanding 

50.31% 

55.36% 

61.04% 
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4 The $7 and $6 Prior Lien Preferred Stocks, with¬ 

out par value, of Central are entitled to a prefer¬ 
ence, over the $7 Preferred and Common Stocks of that 
company, of $100 per share in involuntary liquidation, plus 
accrued and unpaid cumulative dividends to the date of 
liquidation, at the rate of $7 and $6 per share per annum 
for each series of the Prior Lien Preferred Stock, respec¬ 
tively. As indicated on page iii, hereof, each share of 
$7 and $6 Prior Lien Preferred Stock was entitled to 
receive as at December 31, 1939, $32,375 and $27.75 re¬ 
spectively of accumulated arrears in dividends before 
any payment of dividends could be made to holders of 
the $7 Preferred or Common Stocks. 

The $7 Preferred Stock, without par value, of Central 
is junior to the Prior Lien Preferred Stocks. It is en¬ 
titled to $100 per share on involuntary liquidation plus 
accrued and unpaid dividends cumulative at the rate of 
$7 per share per annum, after the Prior Lien Stocks shall 
have received their priority, but before any distribution 
shall be made on the Common Stock. The $7 Preferred 
Stock was in arrears of dividends at December 31, 1939 
in the amount of $55,125 per share, also as indicated on 
page iii. 

The Common Stock, 50£ par value, of Central has the 
usual features of common stock. It is subject to the 
prior rights, both as to liquidation and dividends, of the 
Prior Lien Stocks and Preferred Stock. 

At November 30, 1939 the outstanding shares of stock 
of Central, not including any such shares held in the 
treasury, were as follows: 

$7 Prior Lien Preferred Stock, No Par 
(Stated Value $96.83 per sh.) 

$6 Prior Lien Preferred Stock, No Par 
(Stated Value $92 per sh.) 

$7 Preferred Stock, No Par 
(Stated Value $91.93 per sh.) 

Common Stock (Par Value 50£) 


Shares 

Outstanding 

117,400 

11,500 

133,150 

3,371,232 
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5 The accumulated unpaid dividends in arrears 

upon Central’s outstanding preference stocks and 
the involuntary liquidating values thereof were as follows: 

Dividend Arrears Aggregate of 

December 31,1939 (2) Involuntary 

- A —-\ Liquidating 

Per Total Value plus Dividend 

Share Amount Arrearages 

$32,375 $ 3,800,825 $15,540,8^5 


(2) $7 Prior Lien 

Preferred Stock 


(2) $6 Prior Lien 

Preferred Stock 

(3) $7 Preferred 

Stock 

Total 

Notes: 


27.75 

319,125 

1,469,125 


$ 4,119,950 

$17,009,9^0 

55.125 

7,339,893.75 

20,654,8^3.75 

1 


$11,459,843.75 

$37,664,843.75 


(1) Arrearages are shown as of December 31, 1939 for purposes of the 
plan since that date was the end of the most recent quarterly 
period. 

In November, 1939, a dividend was declared on the $7 and $6 Prior 
Lien Stocks at the regular quarterly rate and recorded on tlilc books 
of account during that month as a dividend liability. The dividend 
was paid during December. Financial exhibits at November 30, 
1939 reflect arrears of $31.79 1/6 and $27.25 respectively for the 
$7 and $6 Prior Lien stocks, which amounts are not considered 
proper to be dealt with under the plan since they do not include 
the dividend accrual for the month of December which month was 
provided for in the November declaration. 


(2) As the current dividends are now being paid on this stocc, it is 

assumed that the dividend arrears at the time the plan becomes 
effective will not be increased. 

(3) As no dividends are being currently paid on this stock, the < ividend 

arrears will undoubtedly be in excess of this figure at the time the 
Plan becomes effective. However, this will not result in an increase 
in the allotment to the $7 Preferred Stock because of the f ict that 
after making provision for the Prior Lien Stock of Ccnt-al and 
the 7% Preferred and Common Stocks of American, the entire 
balance of the Common Stock is allocated to this Preferred] Stock, 
with the exception of a nominal amount allocated to the Common 
Stock, to represent its hope of ultimate participation in the earnings 
and assets of Central. 

Central has no outstanding indebtedness other than 
current liabilities. 
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6 2. American Public Service Company (herein¬ 

after sometimes called “American”), a Delaware 
corporation, is a subsidiary of Central and is also a hold¬ 
ing company registered under the Public Utility Act of 
1935 (File No. 30-27). 

American is informed that Central owned, at November 
30, 1939, the following stocks of American: 

% of Outstanding 

7% Preferred Stock None None 

Common Stock (Par $80) 96,166 99.72% 

American is informed that The Middle West Corpora¬ 
tion owned, at the same date, the following stocks of 
American: 

% of Outstanding 

7% Preferred Stock 36,421 shs. 45.67% 

Common Stock None None 

American’s operating subsidiaries supply electric, water, 
gas, sewer and transportation service in the State of 
Texas. Reference is directed to the corporate chart 
above mentioned for an indication of the percentages of 
American’s holdings of the outstanding stocks of sub¬ 
sidiary and affiliated companies. 

The Preferred Stock, $100 par value, of American, is 
entitled to receive cumulative dividends at the rate of 
$7 per share per annum before any dividends are declared 
or paid on the Common Stock. Upon involuntary' liquida¬ 
tion it is entitled to receive out of the assets of American 
$110 per share plus accrued and unpaid dividends thereon 
before any distribution is made to the Common Stock. 

The Common Stock, $80 par value, of American has 
the usual features of Common Stock. It is subject to 
the prior rights, both as to liquidation and dividends, 
of the Preferred Stock. 


* 
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At November 30, 1939 the outstanding s 
American were as follows: 


7% Preferred Stock 
Common Stock 


Value 

Par $100 
Par $ 80 


ocks of 


Outstanding 

79,746 shs. 
96,434 shs. 


. * 

The accumulated unpaid dividends in arrears upon 
American’s Preferred Stock and the aggregate claims of 
such stock were as follows: 


Dividend Arrears 
December 31,1939* 

, -*- 

Per Total 

Share Amount 


7Vo Preferred Stock 


$45.25 


$3,608,506.50 


* Arrearages are shown as of December 31, 1939 for purposk 
plan since that date was the end of the most recent quartcrlly 


In November, 1939, a dividend of $2 was declared on the Preferred 
Stock and recorded on the books of account during that month as a 
dividend liability. The dividend was paid during December. Finan¬ 
cial exhibits at November 30, 1939 show the arrears at $44.6653 as 
compared to arrears of $45.25 per share at December 31, 1939. 


Aggregate of 
Preferred Stock 
and Arrearage 

$11,583,106.50 


s of the 
period. 


3. It is proposed to effect a statutory consolidfji 
Central and American under Section 59 of the 
Corporation laws of the State of Delaware. As 
of such consolidation, Central and American, wl 
intermediate holding companies, will cease to ex 
all of their assets will be acquired and their lit 
assumed by a new corporation bearing the name “ 
and South West Corporation”, thus eliminating on 
mediate holding company; the existing preferred 
of Central and American having differing rig 
preferences and large accumulations of unpaid 
will be eliminated; and the outstanding capital s 
the new corporation issued in exchange therefor w 
sist of a single class of preferred stock and a sing 


diy 


tion of 
general 
result 
Il'ich are 
ist and 
ibilities 
Central 
e inter¬ 
stocks 
and 
idends 
fcock of 
ill con- 
;te class 


lits 
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of common stock, each having a par value. A corporate 
chart, indicating the percentages of the consolidated cor¬ 
poration’s holdings of the outstanding stocks of the sub¬ 
sidiaries after giving effect to the plan, is appended to 
this Introductory Statement. 

8 The terms of the consolidation, as more fully 

outlined in the Agreement of Consolidation, a copy 
of which is attached hereto as Exhibit A, provide, among 
other things, that the new corporation shall be a corpora¬ 
tion organized under the laws of the State of Delaware, 
having the name of Central and South West Corporation; 
that the total number of shares of all classes of stock 
which the new corporation shall have authority to issue 
is One Million Seven Hundred Fifty Thousand (1,750,000) 
shares, of 'which Two Hundred Fifty Thousand (250,000) 
shares of the par value of One Hundred Dollars ($100) 
each shall be Preferred Stock and One Million Five Hun¬ 
dred Thousand (1,500,000) shares of the par value of 
Fifteen Dollars ($15) each shall be Common Stock; and 
that the existing shares of Central and American shall 
be converted into shares of the new corporation on the 
following bases: 


Outstanding Securities Shares of Consolidated Corporation 

to be Dealt with to be Issued in Exchange 


(— 

Central: 

For each share of $7 Prior Lien plus 

Preferred 

Common 

accrued dividends 

For each share of $6 Prior Lien plus 

1 

2.2 

accrued dividends 

For each share of $7 Preferred Stock 

1 

1.5 

plus accrued dividends 

.... 

4 

For each 100 shares of Common Stock 

American : 

For eaoh share of 7% Preferred Stock 


1 

plus accrued dividends 

For each 4 shares of Common Stock 
(applicable only to publicly held 

3/4 

2.5 

shareS) 

■ ■■■ 

1 
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The above bases of exchange of shares of the Applicants 
for those of the consolidated corporation will remain 
constant, and any increase or decrease in underlying 
values as of the date when the Agreement of Consolida¬ 
tion becomes effective will be credited to or debited 
against the reserve for contingencies to be created for 
the purpose of defraying expenses incurred in connection 
with the consolidation, or any reserve required at the 
date the Agreement of Consolidation shall become 
effective. 

9 A statement of the principles underlying the 

foregoing allocation of shares of the consolidated 
corporation to those of Central and American at present 
outstanding, together with an explanation of the applica¬ 
tion of such principles is set forth in paragraph (7) of 
the application pursuant to Rule U-12E-4, attached hereto 
as Part III, to which reference is directed. 

This plan of consolidation of applicants provides a capi¬ 
tal structure for the consolidated corporation which is 
simple, consisting of a single class, each of par value, of 
preferred stock and common stock. The contrast with 
the existing capitalizations of applicants at November 
30, 1939 and that proposed for the consolidated corpora¬ 
tion is shown below: 


Number of Outstanding Shares 
of Each Class of Applicants 


Shares of Const 
Corporation to 


Central: 

$7 Prior Lien Stock 
$6 Prior Lien Stock 
$7 Preferred Stock 
Common Stock 

American : 

7% Preferred Stock 
Common (applicable only 
to publicly held stock, 
268 shs.) 

Total 


117,400 shs. 
11,500 “ 
133,150 " 
3,371,232 “ 


79,746 shs. 
96,434 " 


Preferred 

117,400 

11,500 


glidated 
Issued 


be 


59,809.5 


Common 


258,280 
17,250 
532.600 
33,712.32 


1199,365 


67 


188,709.5 


1 


041,274.32 
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As indicated above, 99.72% of the Common Stock of 
American is owned by Central, the balance of the out¬ 
standing stock of this class, namely, 268 shares, being 
in the hands of the public. Upon consummation of the 
consolidation the Common Stock of American held by 
Central will be cancelled. 

The Agreement of Consolidation will become effective 
only upon the affirmative consent and approval of the 
holders of two-thirds (%) of the total number of shares 
of the outstanding capital stock of Central and American, 
or such larger proportion thereof, as in the opinion of 
the respective boards of directors of Central and Ameri¬ 
can will render consummation of the proposed plan 
feasible. 

10 Copies of resolutions of the board of directors 
of each of the applicants approving the terms of the 
proposed Agreement of Consolidation and directing the 
calling of special meetings of stockholders for the purpose 
of authorizing the execution and consummation thereof 
are attached hereto as Exhibits G-l and G-2. 

4. The present is deemed to be a proper time to effect 
the proposed consolidation since, for the first time in 
approximately eight years, the affairs of the respective 
subsidiaries of Central and American have been so 
stabilised that, in the opinion of applicants, it is possible 
to make definite plans for the future of the holding com¬ 
panies, substantially all of whose assets consist of the 
common stock of said subsidiaries. The true earnings 
of the subsidiaries available for dividends on their com¬ 
mon stocks now’ are such that an attractive offer of 
exchange can be made to the holders of outstanding stocks 
of applicants. A summary of some of the accomplishments 
of the preceding period is as follow’s: 

All of the operating subsidiaries of applicants 
have completed refunding operations at very much 
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lower rates of interest, Southwestern Light & Power 
Company having refunded its bonds late in Decem¬ 
ber, 1939 (File #43-276), and Southwestern Gas 
and Electric Company being at present engaged in 
a further refunding of its bonds and preferred 
stocks (File #43-284), all resulting in substantially 
reduced annual fixed charges. In connection with 
these refundings, a policy was adopted of applying 
the interest savings, together with other funds of 
the companies, to the retirement of fixed indebted¬ 
ness and, to that end, a portion of the bonded 
debt was refunded in serial debentures or bank 
loans maturing in annual instalments over periods 
of from seven to ten vears from the date bf the 
respective refundings. As a result, the public 
utility subsidiary companies of applicants had out¬ 
standing on November 30, 1939 an aggregate prin¬ 
cipal amount of $15,096,000 of such seria) debt 
11 maturing in annual instalments, all of which will 
have matured and become payable not later than 
December 13, 1947. 

During the period from December 31, 1932 to 
November 30, 1939 (i) the principal amount of 
outstanding bonded and other long term indjebted- 
ness of subsidiaries, after giving effect to t^ie re¬ 
funding operation of Southwestern Light & Power 
Company in December, 1939, has been decreased in 
the aggregate amount of $11,839,187; (ii) the annual 
interest charges on long term debt have dec -eased 
$1,931,321 and $5,488,075 for the year 1932 to 
$3,556,754 for the 12 months ended November 30, 
1939 (Exhibit 2-c-8); (iii) preference stocks of 
operating subsidiary companies in the hands of the 
public have been decreased in the aggregate amount 
of $2,121,300; (iv) annual dividend requirements 
on these preference stocks of subsidiaries in the 
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hands of the public decreased $161,794; (v) in 1939 
West Texas Utilities Company completed the pay¬ 
ment of arrears on its preferred stock; (vi) the 
subsidiary company charges for depreciation, which 
have been subject of study for some years past, 
have been increased to amounts which are con¬ 
sidered adequate for each of such companies, with 
the result that the aggregate amounts annually 
charged to income and credited to retirement or 
depreciation reserves have been increased in the 
aggregate from $1,704,542 for the year 1932 to 
$4,564,771 for the 12 months ended November 30, 
1939 (Exhibit 2-c-8). Central Power and Light 
Company and Southwestern Light & Power Com¬ 
pany, having accumulated dividend arrearages on 
preference stocks, anticipate the payment in full 
of such arrearages within the next few years. 

Therefore, applicants are of the opinion that their opera¬ 
tions over the period from 1932 to 1939, which might well 
be regarded as a period of major financial readjustment 
and housecleaning, are not a criterion by which to judge 
their ability to meet fixed charges and preferred dividend 
requirements in the future. Nevertheless, the total 
12 value of investments of applicants in stocks of 
subsidiary operating companies, and present and 
prospective earnings thereon, are insufficient to pay off 
preferred stock dividend arrearages in the reasonably 
near future and to support adequately the existing capital 
structures of applicants. The aggregate claim, at Decem¬ 
ber 31, 1939, of the prior lien and preferred stocks of 
Central and American was $49,247,950.25. The aggregate 
par value of preferred stock of the consolidated corpora¬ 
tion proposed to be issued is $18,870,950, or a reduction 
of $30,377,000.25. The annual dividend requirements, 
irrespective of arrearages, on the present outstanding pre- 


i 
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of 


ferred stocks of applicants aggregates $2,381,072 while 
the dividend requirement on the preferred stock of the 
consolidated corporation proposed to be issued aggregates 
$1,037,899.50. The availability of increased earnings on 
the common stocks of the operating subsidiaries, and of 
dividends therefrom, is such as to provide ample coverage 
for the preferred stock dividend requirements of the con¬ 
solidated corporation. Thus the capitalization olf the con¬ 
solidated corporation is such as to constitute it, so far 
as can be foreseen, a self-financing vehicle for reasonable 
future requirements. 

5. After giving effect to completion of the proposed 
plan of consolidation, the holdings and voting power of 
The Middle West Corporation in the consolidated corpora¬ 
tion based on holdings of November 30, 1939, will be as 
follows: 

Total Shares 
Outstanding 

188,709.5 
1,041,274.32 

1,229,983.82 


Middle West's 
Holdings {Shs.) 


Preferred 

Common 


92,425.75 

541,665.29 

634,091.04 


48.98 

52.02 


It is apparent, therefore, that consummation of the 
proposed plan effects no material change in the percentage 
of voting power held by The Middle West Corporation 
in applicants and their operating subsidiaries. 


51.55% 


13 


6. There follows detailed information in answer 


to the interrogatories contained in forms U-6B7-1, 
U-10-1 and U-12D-1. The reasons for selecting the pro¬ 
posed bases of exchange of stocks of the consolidated 
company for stocks of the applicants are set forth in 
detail in paragraph (7) of the application respcjnsive to 
Rule U-12E-4 (Part III hereof). 
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COMPANIA ELECTRICA 


LIGHT COMPANY 



MATAM0R08. S. A. 

HH 





MGALSSTER CANNING 


100% Coa. 

OOMPANIA ELECTRICA 


COMPANY 


OJINAQA, S. A. 





100% Coa. 

PEOPLES ICE ■ 
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PITTSBURG COUNTY 


COMPANY 



RAILWAY COMPANY 



100% Coa. 


PUBLIC SEBTICE COMPANT 
07 OKLAHOMA.; 


JLOQl 


BOB! £ NORTHERN 
RAILROAD COMPANY 
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ELECTRIC COMPANT 
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30750% WiT 
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POWER COMPANT 
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100% Coa. 


WELEETKA PIPS 
LINS COMPANY 


-100%'Sob. 
35.29% pfd. 


100% Coa. 


VEST TEXAS 
UTILITIES COMPANT 


WEST TERROR 
SEWER COMPANY 



best copy, available! 

from th* orlato^ volumo 
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PART III 

38 (7) The formulation of the proposed plan of Con¬ 

solidation is the result of studies by the persons in¬ 
dicated in paragraph (8) below looking toward the simpli¬ 
fication of applicants' corporate structure, elimination of 
arrearages on the various classes of preferred stocks of 
applicants and a reduction of applicants' annual preferred 
dividend requirements. A single class of preferred stock, 
$100 par value, and common stock, $15 par value, has 
been selected for the consolidated corporation for the 
reason that it is believed an equitable recognition of the 
priorities of the existing classes of stock is such that a 
plan of Consolidation could not be successfully consum¬ 
mated at this time with less than two classes of stock. 
Applicants have given consideration to the requirements 
of paragraphs (c) and (d) of Section 7 of the Public 
Utility Act of 1935 and feel that the proposed plan is 
properly within the exception indicated in subparagraph 
2 of paragraph (c) of Section 7 of said Act for the 
purpose of effecting a merger, consolidation or other 
reorganization, since the accomplishment of such a result 
with the consent of a substantial majority of each of the 
classes of securities affected would in their opinion, re¬ 
quire a new preferred dividend security. 

Principles Underlying Allocation of New Shares 

The principles, broadly stated, on which the securities 
of the new corporation are allocated among the owners 
of outstanding securities of the applicants are as follows: 

The $7 and $6 Prior Lien preferred stocks of Central 
are to receive an equivalent number of shares of the 
514% preferred stock of the new corporation on the 
theory that holders of such prior lien preferred stocks 
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are entitled to continue to hold a preferred dividend 
security. The common stock of the new corporaticn to be 
given to holders of such prior lien preferred stocks is 
intended to compensate such holders for their present 
dividend arrearages and for the relative reduction in their 
present annual dividend rates. 

An exchange of common stock only of the consolidated 
corporation is provided for the $7 Preferred Stock 
39 of Central on the principle that this preferred stock 
is entitled to receive practically all of the remain¬ 
ing equity after provision for the prior lien stockholders 
and after paying the holders of the preferred and com¬ 
mon stocks of American an equitable amount for the assets 
and earnings which they will contribute to the consolidated 
corporation. The holders of existing common stock of 
Central are being given nominal recognition, on the theory 
that while they have no present right to participation 
in assets (based on book values) in the event of liquida¬ 
tion and, obviously, cannot receive dividends in view of 
existing preferred stock dividend arrearages, nevertheless 
it is not inconceivable that at some time in the future, 
however remote, they would have a tangible interest in 
the earnings and equity of Central. 

The treatment accorded to the 7% Preferred S :oek of 
American takes into consideration not only the amount of 
the existing claim of such preferred stockholder but the 
fact that he is being offered a new preferred stock having 
a much broader earnings base than the one held at the 
present time, dependent as it now is for a substantial 
portion of its full requirements upon regular receipt of 
common stock dividends from West Texas Utilities Com¬ 
pany. It was felt, therefore, that his preferred position 
in the new corporation should be to some extent reduced, 
relative to the position accorded prior lien stockholders 
of Central, but that the reduction of annual dividend rate 
and dividends in arrears should be compensated for by 



A16 


Joint Application and Declaration of 
Central and American 


the issuance of shares of common stock of the consolidated 
corporation. 

The 268 shares of common stock of American in the 
hands of the public (.28% of the total outstanding) is 
being given nominal recognition, although the preferred 
stock of American is to receive somewhat less than the 
full amount of its claim, in view of the possibility that 
the holders of such common stock may be entitled to 
receive, many years hence, a participation in the earnings 
of American. 

The following table shows, in column I, as of November 
30, 1939 the par value of applicants’ outstanding shares 
having a par value, and the involuntary liquidating 
40 value of applicants’ no par value shares, together 
with accumulated arrearages of dividends as at De¬ 
cember 31, 1939 on the preference stocks and, in column II, 
the book value of the preferred and common stocks of 
the consolidated corporation to be issued in exchange: 


Column I Column II 


/-*-> 

f 

Preferred 

_A_ 

> 


Common 

Total 

Central 

$7 Prior Lien 

$100 Par 

Book Value ($25) 

Book Value 

$15,540,825.00 

$6 Prior Lien 

$11,740,000 

$ 6,457,000.00 

$18,197,000.00 

$ 1,469,125.00 

$7 Preferred 

1,150,000 

431,250.00 

1,581,250.00 

$20,654,893.75 

Common 


13,315,000.00 

13,315,000.00 

$ 1,685,616.00 

American 

7% Preferred 


842,808.00 

842,808.00 

$11,583,106.50 

Common Stock 
(applicable only to 268 
shares publicly held) 

5,980,950 

4,984,125.00 

10,965,075.00 

$ 7,714,720.00 

————— 

1,675.00 

1,675.00 

$58,648,286.25 

$18,870,950 

$26,031,858.00 

$44,902,808.00 
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The following table shows the above distribution of 
shares of the consolidated corporation in percentages of 
par value of preferred and common stock and iJie total 
book value applicable to the various classes of stocks 
of applicants: 

Stock of Consolidated Corporation 



Preferred 

Common 

Total 


Shares 

Shares j 

look Value 

Central 

(Per Cent) 

(Per Cent) 

(Per Cent) 

$7 Prior Lien Stock 

62.212 

24.804 

40.525 

$6 Prior Lien Stock 

6.094 

1.657 

3.521 

$7 Preferred Stock 

. . 

51.149 

29.653 

Common Stock 

— 

3.238 

1.877 

American 




7% Preferred Stock 

31.694 

19.146 

24.420 

Common (minority interest) 

— 

.006 

.004 


100.000 

100.000 

100.000 


The pro forma balance sheet of the consolidated cor¬ 
poration as at November 30, 1939 (see Exhibit 2-C-l), 
shows investments in subsidiary companies, at un- 
41 derlying values as recorded on the books of such 


subsidiaries, aggregating $44,597,706.63; other 
assets, net of current liabilities, of $327,967.37; or total 
net assets of $44,925,674. The capitalization is as follows: 


5j4% Cumulative Preferred Stock 

Shares 

J 

Imount 

$100 par value 

188,709.5 

$11 

!,870,950.00 

Common Stock $15 par value 

1,041,274.32 

1' 

i, 619,114.80 

^490,064.80 

Capital Surplus 

Reserve for contingencies 


-1 

1,412,743.20 

•,902,808.00 

22,866.00 


$44,925,674.00 

The book value of the common stock, therefore, is $25 
per share. 
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The pro forma consolidated and corporate earnings of 
the consolidated corporation for the twelve months ended 
November 30, 1939, as shown in exhibits 2-C and 2-D, 
have been prepared on the following bases: 

Basis A—Exhibits 2-C and 2-D 

The pro forma income of subsidiary companies in¬ 
cluded in the pro forma consolidated income account 
reflects— 

1. Annual interest charges on long term debt 
outstanding at November 30, 1939 after giving 
effect to refinancing of Southwestern Light & 
Power in December, 1939, adjusted for current 
maturities within 12 months; 

2. adjustment of amortization of bond discount 
and expense programs to those in effect at No¬ 
vember 30, 1939; and 

3. adjustment of income taxes to rates becoming 
effective January 1, 1940. 

The pro forma corporate income of the consolidated 
corporation assumes income from dividends on com¬ 
mon stocks of subsidiary companies, other than 
Central Power and Light Company and South¬ 
western Light & Power Company, to the extent of 
60% of the net income available therefor. The 
companies named above cannot pay dividends on 
common stocks so long as accumulated dividends on 
their preference stocks remain unpaid. 

Basis B—Exhibit 2-D 

The pro forma consolidated income account is stated 
on the same basis as A above. 

The pro forma corporate income is stated on the 
same basis as A above except that it assumes pay¬ 
ment in full of arrearages of dividends on prefer¬ 
ence stocks of Central Power and Light Company 
and Southwestern Light & Power Company so that 
no restriction exists on the right to pay dividends 
on their common stocks. 
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42 Basis C—Exhibits 2-C and 2-1) 

The pro forma income of subsidiary companies, 
included in the pro forma consolidated income, re¬ 
flects— 

1. Annual interest charges on bonds outstanding 
at November 30, 1939, after giving effect to the 
refinancing of Southwestern Light & Power Com¬ 
pany in December, 1939, and assuming that all 
debentures (maturing serially on or before Feb¬ 
ruary 1, 1946) and bank loans (maturing serially 
or in instalments on or before December 13, 1947), 
will have been paid; 


2. Adjustment of amortization of bond discount 
and expense programs to those which will be 
in effect after the debentures and bank loajis shall 
have been paid; and 

3. Adjustment of income taxes to rates becoming 
effective January 1, 1940. 

The pro forma corporate income of the consolidated 
corporation assumes income from dividends on 
common stocks of all subsidiary companies to the 
extent of 60% of the net income available on com¬ 
mon stock and no restrictions on payment of such 
dividends. 


The following table shows on the above bases the net 
income available to the consolidated corporation alnd the 
total and per share earnings available for the common 
stock: 


Pro forma Consolidated Income 
Basis A 
Basis B 
Basis C 

Pro forma Corporate Income 
Basis A 
Basis B 
Basis C 


Net 

Income 

$4,247,437.39 

4,229,737.39 

4,868,105.72 

2,089,878.88 

2.590.338.88 

2.973.466.88 


Balance for 
Common* 

$3,209,537.89 

3,191,837.89 

3,830,206.22 

1,051,979.38 

1.552.439.38 

1.935.567.38 


cr Share 
'ommon 

$3.0823 

3.0653 

3.6784 


1.0103 

1.4909 

1.8588 


* After deducting preferred dividend requirements of $1,037,899.^0. 



A20 


Joint Application and Declaration of 
Central and American 

The issuance of preferred stock by the consolidated cor¬ 
poration in the proposed amount is therefore considered 
reasonable, the asset coverage being $237.95 per share 
at November 30, 1939, the over-all earnings coverage (in¬ 
cluding interest and preferred stock dividend requirements 
of operating subsidiaries) for the tweb<* months ended 
November 30, 1939, on bases A, B and C outlined above, 
being 1.40, 1.40 and 1.53, respectively, and the corporate 
earnings coverage for the same period, on corresponding 
bases, being 2.01, 2.50 and 2.87 respectively. 

43 The current position of the operating subsidiary 
companies, after due allowance for construction ex¬ 
penditures and payment of debentures and bank obligations 
at their respective maturities, should permit the payment 
of dividends in amounts at least equal to 60% of the earn¬ 
ings available for their common stocks. It is anticipated 
that the stocks proposed to be issued in exchange by the 
consolidated corporation will be readily marketable and 
that application will be made to list the same on a na¬ 
tional securities exchange. 

Application of Principles Underlying Allocation 

The allocation of shares of the consolidated corporation 
to the various classes of stocks of applicants in the ratios 
indicated in the plan are based on a consideration of 
various factors including, primarily, the priority of claims. 
An endeavor has been made first, to make certain that 
the basis of exchange for the senior outstanding security, 
the $7 Prior Lien stock of Central is fair and equitable 
and second, to relate thereto the bases of exchange offered 
the remaining classes of stock of Central. The stock to 
be issued to the preferred and common stockholders of 
American has been determined from the standpoint of 
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the comparative contribution of American to the con¬ 
solidated corporation. 

Central 

$7 Prior Lien Stock, Involuntary Liquidating 
Value $100 per share, Accumulated Dividend 
Arrearages at December 31,1939, $32,375 per 
share 

This stock, together with the $6 Prior Lien stock, has 
a claim prior to the $7 Preferred and Common stock, both 
as to assets and earnings, and may reasonably anticipate 
the full payment of the accumulated dividends thereon 
several years hence. 

It is proposed that one share of 5*4% preferred stock, 
$100 par, and 2.2 shares of common stock, $15 par, of 
the consolidated corporation (the combined book value 
of which is $155—see Exhibit 2-C-l) be exchanged for 
one share of $7 Prior Lien stock of Central, plus accumu¬ 
lated dividend arrearages. 

44 Therefore the holder of $7 Prior Lien stock, in 
being offered $155 in book value of stock of the 
consolidated corporation, will preserve his preferred posi¬ 
tion of $100, and receive $55 book value as compensation 
for dividend arrears of $32,375 and for accepting a reduc¬ 
tion in dividend rate on the preferred stock from $7 to 
$5.50 per share. Such an exchange considering that such 
holders, in addition to their preferred position in the 
consolidated corporation, receive approximately 25% of 
the new common stock, is believed fair and equitable. 

The pro forma consolidated and corporate earnings for 
the 12 months ended November 30, 1939, on bases A, B 
and C outlined above, applicable to the units to be offered 
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in exchange for each share of $7 Prior Lien stock, are 
tabulated below: 


* 

5]/2% Preferred 
(1 Share) 

Common 
(2.2 Shares) 

Total 

Pro forma Consolidated Income 

Basis A 

$5.50 

$6.78 

$12.28 

Basis B 

5.50 

6.74 

12.24 

Basis C 

5.50 

8.09 

13.59 

Pro forma Corporate Income 

Basis A 

5.50 

2.22 

7.72 

Basis B 

5.50 

3.28 

8.78 

Basis C 

5.50 

4.09 

9.59 


A substantial portion of the corporate earnings of the 
consolidated corporation, after payment of dividends on 
the preferred stock, should be available for distribution 
to the common stockholders, subject to such reserves and 
accumulation of earned surplus as the board of directors 
may consider desirable. 

It is believed the present and future earnings of the 
consolidated corporation accruing to the preferred and 
common stock proposed to be exchanged for the $7 Prior 
Lien stock are fair and compensate for the accumulated 
dividend arrears and for the reduction of 1 y 2 % in the 
preferred dividend rate. 

45 The current market price of the $7 Prior Lien 
stock and the high and low prices for the years 
1936 to 1939, inclusive, are tabulated below: 

January 30,1940 

(last sale) 1939 1938 1937 

t - K -•> / -*-\ i - A -\ 

my 2 foo ios L % noy *7% 


1936 

,—*—\ 
H L 
100M 47 


118 
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Central 

$6 Prior Lien Stock, Involuntary Liquidating 
Value $100 per share, Accumulated Dividend 
Arrearages at December 31, 1939, $27.73 per 
share 

The priorities of this class are identical with the $7 
Prior Lien, with the exception of the current dividend 
rate. 

It is proposed that one share of 5^% preferred, $100 
par, and 1.5 shares of common stock, $15 par, of the 
consolidated corporation (the combined book value of 
which is $137.50) be exchanged for 1 share of $6 Prior 
Lien stock of Central, plus accumulated dividend arrear¬ 
ages. 

In order to reconcile the earnings on the new securities 
to be exchanged for this class with those proposed for the 
$7 Prior Lien a lesser number of common shares is 
proposed. The 1.5 shares of common to be received by 
the $6 Prior Lien compensates for arrears of $27.75 and 
the reduction of 1 / 0 % in the preferred dividend rate. 

The allocation of the preferred and common stock of 
the consolidated corporation to the $6 Prior Lien is pre¬ 
dicated principally on (1) the relation of the book value 
and earnings accruing to the securities of the consolidated 
corporation to be received by the $6 Prior Lien to the 
book value and earnings accruing to the 1 share of pre¬ 
ferred and 2.2 shares of common to be received by the 
$7 Prior Lien and (2) the market’s appraisal of preferred 
stocks of utility, holding and operating companies having 
differentials in dividend rates. 

The pro forma consolidated and corporate earnings for 
the twelve months ended November 30, 1939, on bases 
A, B and C outlined above, applicable to the units to be 
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offered in exchange for the $6 Prior Lien are tabulated 
below: 


46 

5 : /2% Preferred 

Common 


(1 Share) 

( 1.5 Shares) 

Total 

Pro forma Consolidated Income 

Basis A 

$5.50 

$4.62 

$10.12 

Basis B 

5.50 

4.60 

10.10 

Basis C 

5.50 

5.52 

11.02 

Pro forma Corporate Income 

Basis A 

5.50 

1.52 

7.02 

Basis B 

5.50 

2.24 

7.74 

Basis C 

5.50 

2.79 

8.29 


There have been no transactions involving purchases 
or sale of shares of this series, inasmuch as The Middle 
West Corporation owns all the outstanding issue. 

Central 

$7 Preferred Stock, Involuntary Liquidating 
Value $100, Accumulated Dividend Arrearages 
at December 31, 1939, $55,125 

So long as dividend accumulations on the prior lien 
stocks remain unpaid, arrearages continue to increase on 
this stock. 

Assets as recorded on the books of Central, or at under¬ 
lying values of these investments as recorded on the 
books of the subsidiary companies after claims of prior 
lien stockholders, aggregate an amount substantially less 
than the total involuntary liquidating value and accumu¬ 
lated arrearages of the $7 preferred stock. 

In order to provide a simple and sound capital structure 
for the consolidated corporation, it is believed that new 
preferred stock should be issued only in an amount 
necessary to satisfy the preference claims of the prior 
lien stockholders, and for the partial payment for the 
assets and earnings to be contributed by stockholders of 
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American to the consolidated corporation. Consequently, 
there is provided for the $7 preferred stock substantially 
all of the remaining common equity of the consolidated 
corporation after providing such shares as are Required 
for distribution to the prior lien stockholders ijind for 
the acquisition of earnings and assets of American. 
47 The exchange of 4 shares of new commojn stock 
(the book value of which is $100) for each share 
of $7 of Preferred Stock and accumulated dividend 
arrears, results in 51.149% of the common shares of the 
consolidated corporation being allocated to this class. 

The pro forma consolidated and corporate earnings for 
the twelve months ended November 30, 1939, on| bases 
A, B and C outlined above, for the common shares so 
proposed for allocation, are tabulated below: 


Common 
(4 Shares) 



Pro forma Consolidated Income 
Basis A 
Basis B 
Basis C 

Pro forma Corporate Income 
Basis A 
Basis B 
Basis C 


Thus the holders of the $7 Preferred Stock, after giving 
effect to the exchange, will be in a position to r 
dividends on the new common stock. 

The current market price of the $7 Preferred aijd the 
high and low prices for the years 1936 to 1939, inclusive, 
are tabulated below: 

January 30,1940 
{last sale) 


© 

ceive 


73H 


1939 

_ A_ 

1938 

_A._ 

1937 

_A_ 


'936 

( - 

H 

L 

( - 

H 

-\ 

L 

r 

H 

L 

H | 

~r 

7iy 2 

45 

55 

25 ^ 

75 

30 

68 

2oy 2 
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Central 
Common Stock 

The assets as recorded on the books of Central, or at 
the underlying values of these investments as recorded 
on the books of the subsidiary companies, are insufficient 
to cover the involuntary liquidating values and dividend 
arrears of the preference stocks. Although ignoring 
48 all arrearages, there are consolidated earnings of 
Central available to its common stock (on the basis 
of deducting only a full current year’s dividend require¬ 
ments on each class of preference stock), the possibilities 
are remote for the payment of any cash dividends on 
such common stock. It cannot, however, be said that at 
some time in the future, whenever all preferred dividend 
arrearages shall have been paid, the common stock would 
not have a tangible participation in the earnings and 
assets of the company. 

Therefore, a nominal portion, 3.238%, of the common 
stock of the consolidated corporation, having a book value 
of $842,808 is provided for the common stock of Central. 

The pro forma consolidated and corporate earnings 
for the twelve months ended November 30, 1939 on bases 
A, B and C outlined above, applicable to the common 
stock of the consolidated corporation proposed to be 
exchanged for shares of the common stock, are as fol¬ 
lows : 



Total 

Pro forma Consolidated Income 

Basis A 

$103,910.50 

Basis B 

103,337.39 

Basis C 

124,006.22 

Pro forma Corporate Income 

Basis A 

34,059.23 

Basis B 

50,261.22 

Basis C 

62,663.87 
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The current market price of the common stock, and the 
high and low prices for the years 1936 to 1939, inclusive, 
are tabulated below: 

January 30,1940 

(last sale) 1939 1938 1937 1936 



American 

7 % Preferred Stock—$100 par value, 
dividend arrearages to December 31, 

1939, $45.25 

This stock has a claim prior to the common stock, 
both as to assets and earnings, but may not reasonably 
anticipate full payment of accumulated dividends ^hereon 
for a period of many years. 

49 In allocating to each of these shares, % 0 f a 
share of the 5 y 2 % cumulative preferred stock, $100 
par value, and 2.5 shares of common stock of the con¬ 
solidated corporation (total book value $137.50), primary 
consideration was given to the earnings to be made avail¬ 
able to the consolidated corporation from assets of Ameri¬ 
can as compared to the earnings to be made available 
to the consolidated corporation from assets of Central. 

The following table sets forth the earnings (based on 
pro forma consolidated and corporate earnings for the 
twelve months ended November 30, 1939, on bases A, B 
and C outlined above) to be contributed to the con¬ 
solidated corporation by American and the corresponding 
earnings to accrue on securities of the consolidated cor- 
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Central 
Common Stock 

The assets as recorded on the books of Central, or at 
the underlying values of these investments as recorded 
on the books of the subsidiary companies, are insufficient 
to cover the involuntary liquidating values and dividend 
arrears of the preference stocks. Although ignoring 
48 all arrearages, there are consolidated earnings of 
Central available to its common stock (on the basis 
of deducting only a full current year’s dividend require¬ 
ments on each class of preference stock), the possibilities 
are remote for the payment of any cash dividends on 
such common stock. It cannot, however, be said that at 
some time in the future, whenever all preferred dividend 
arrearages shall have been paid, the common stock would 
not have a tangible participation in the earnings and 
assets of the company. 

Therefore, a nominal portion, 3.238%, of the common 
stock of the consolidated corporation, having a book value 
of $842,808 is provided for the common stock of Central. 

The pro forma consolidated and corporate earnings 
for the twelve months ended November 30, 1939 on bases 
A, B and C outlined above, applicable to the common 
stock of the consolidated corporation proposed to be 
exchanged for shares of the common stock, are as fol¬ 
lows : 



Total 

Pro forma Consolidated Income 


Basis A 

$103,910.50 

Basis B 

103,337.39 

Basis C 

124,006.22 

Pro forma Corporate Income 


Basis A 

34,059.23 

Basis B 

50,261.22 

Basis C 

62,663.87 
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The current market price of the common stock, 
high and low prices for the years 1936 to 1939, in 
are tabulated below: 


j|nd the 
elusive, 


January 30,1940 
(last sale) 


Vi 


American 



1938_ 


1937 


H 

2tt 


H 

m 


L 
1 % 


H 

4A 


1936 


L 

m 


7 % Preferred Stock—$100 par value, 
dividend arrearages to December 31, 
1939, $45.25 


This stock has a claim prior to the common stock, 
both as to assets and earnings, but may not reasonably 
anticipate full payment of accumulated dividends thereon 
for a period of many years. 

49 In allocating to each of these shares, % of a 
share of the 5*4% cumulative preferred stock, $100 
par value, and 2.5 shares of common stock of the con¬ 
solidated corporation (total book value $137.50), primary 
consideration was given to the earnings to be made avail¬ 
able to the consolidated corporation from assets of Ameri¬ 
can as compared to the earnings to be made available 
to the consolidated corporation from assets of Central. 

The following table sets forth the earnings (based on 
pro forma consolidated and corporate earnings for the 
twelve months ended November 30, 1939, on bases A, B 
and C outlined above) to be contributed to tlje con¬ 
solidated corporation by American and the corresponding 
earnings to accrue on securities of the consolidated cor- 
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poration to be issued in exchange to holders of the pre¬ 
ferred and publicly held common stock of American: 

Earnings to Earmngs on securities of con- 
be con- solidated corporation accruing 

tributed by to preferred and publicly 
American held common (268 shares ) 
(Exhibit i'-D) of American 




Preferred 

Common 

Total 

Pro forma Consolidated Income 

Basis A 

$ 918,887 

$ 943,452 

$207 

$ 943,659 

Basis B 

917,981 

940,063 

205 

940,268 

Basis C 

1,086,332 

1,062,294 

246 

1,062,540 

Pro forma Corporate Income 

Basis A 

600,049 

530,368 

68 

530,436 

Basis B 

614,309 

626,183 

100 

626,283 

Basis C 

708,040 

699,529 

125 

699,654 


The aggregate book value of shares proposed to be ex¬ 
changed for all shares of 7% Preferred Stock is as fol¬ 
lows : 

Shares Book Value 

Preferred ($100 par) 59,809.5 $ 5,980,950 

Common ($15 par, book value 

$25 per share) 199,365 4,984,125 

$10,965,075 

The stocks of the consolidated corporation enjoy a 
diversity of assets and earnings not presently attributable 
to the preferred of American, which relies principally 
for its earnings on West Texas Utilities Company, its 
wholly owned subsidiary. The present owner of American 
preferred, in the proposed exchange, will therefore 
50 improve the investment character of his preferred 
stock holdings and will have an opportunity to par¬ 
ticipate in the future of the consolidated corporation 
through the ownership of its common stock. 

The pro forma consolidated and corporate earnings 
for the twelve months ended November 30, 1939, on bases 
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I 

A, B and C outlined above, applicable to the units to be 
offered in exchange for each share of 7% Preferred 
Stock, are tabulated below: 



5Y2% Preferred 
{Y, Share) 

Common 
(2.5 Shares) 

Total 

forma Consolidated Income 



Basis A 

$4.12 

$7.71 

$11.83 

Basis B 

4.12 

7.66 

11.78 

Basis C 

4.12 

9.20 

13.32 

forma Corporate Income 




Basis A 

4.12 

2.53 

6.65 

Basis B 

4.12 

3.73 

7.85 

Basis C 

4.12 

4.65 

8.77 


The current market price of the 7% Preferred 
and the high and low prices for the years 1936 tc) 
inclusive, are tabulated below: 


January 29,1940 
{last sale) 


97 


1939 - 


1938 - 


1937 - 


H 

98 


L 

59 


H 

70 


L 

45 


H 

84J4 


L 

48 


H 

73 i 


American 
Common Stock 

Nominal recognition is given to the 268 shares of Ameri¬ 
can common stock publicly held (-28% of the total out¬ 
standing), however remote may be the possibility of re¬ 
turn thereon. 

Pro forma consolidated earnings for the twelve ihonths 
ended November 30, 1939 (Exhibit 2-D, basis A) of Ameri¬ 
can available for common stock (ignoring dividend arrear- 
ages but on the basis of deducting a full year’s dividend 
requirement on the preferred stock) amounts to 
51 $2.75 per share and, including the earnings jaccru- 

ing on 13.327% of the common stock of Public 
Service Company of Oklahoma in excess of dividends 
received thereon, amounts to $3.74 per share. 


Stock 

1939, 


1936 - 




L 

20 
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The actual corporate income for the twelve months 
ended November 30, 1939 (Exhibit 2-A-12) is $332,776.70, 
which is $225,445.30 short of the annual dividend require¬ 
ment on the preferred. The pro forma corporate income 
(Exhibit 2-D, basis A), after deducting the annual pre¬ 
ferred dividend requirement, indicates earnings for the 
common of $41,827.11, or 43£ per share. However, a full 
year’s dividends have not as yet been paid on the pre¬ 
ferred stock since payment was discontinued in 1932 
and, even assuming the corporate income of American 
increases in an amount sufficient to permit the payment 
of full annual preferred dividends, the arrears of $45.25 
per share (aggregating $3,608,506.50) must be paid before 
any dividends are available for the common stock. The 
outlook for payment of common stock dividends is there¬ 
fore remote. Consequently, a nominal portion (0.006%) 
of the common stock of the consolidated corporation, hav¬ 
ing a book value of $1,675, is provided for the 268 shares 
of such publicly held common stock. 

The pro forma consolidated and corporate earnings for 
the twelve months ended November 30, 1939 on bases 
A, B and C, outlined above, applicable to the shares 
proposed to be issued in exchange for the publicly held 
common stock, are tabulated below: 

Pro forma Consolidated Income 


Basis A 

$206.51 

Basis B 

205.38 

Basis C 

246.45 

forma Corporate Income 
Basis A 

67.69 

Basis B 

99.89 

Basis C 

124.54 


Simplification Effected 

It is apparent that the elimination of an intermediate 
holding company and the substitution of one class of 



A31 


Joint Application and Declaration of 
Central and American 

preferred stock and one class of common stock, each 
52 having a par value, for four classes of preferred 
stock and two classes of common stock, some having 
no par and some a par value, is accomplished by the 
proposed consolidation and to that extent the plan rep¬ 
resents a step toward ultimate simplification of t^ie cor¬ 
poration structure of the holding company system of 
which the applicants are members. Furthermore, control 
of the new corporation will be vested in the present prior 
lien and preferred stockholders of Central and American, 
who are the real owners of the companies. The proposed 
consolidation more equitably distributes the voting power 
among the security holders of the new corporation inas¬ 
much as holders of the new 5 1 / 4% preferred stock will be 
entitled to one vote per share, as will the common, in the 
election of directors; if four quarter-yearly dividends shall 
be in arrears holders of such preferred stock, voting as a 
class, will be entitled to elect two additional members 
to the existing board of directors; and if twelve full 
quarter-yearly dividends shall be in arrears, such holders 
voting as a class will be entitled to elect a majority of 
the full board of directors. 

###*## 
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66 AGREEMENT OF CONSOLIDATION 

Between 

CENTRAL AND SOUTH WEST UTILITIES COMPANY 

and 

AMERICAN PUBLIC SERVICE COMPANY 

Forming 

CENTRAL AND SOUTH WEST CORPORATION 

AGREEMENT dated as of the 6th day of February, 
1940, between Central and South West Utilities Com¬ 
pany and a majority of the directors thereof, parties of 
the first part, and American Public Service Company and 
a majority of the directors thereof, parties of the second 
part (said corporations being sometimes hereinafter re¬ 
ferred to collectively as the Constituent Corporations). 

Whereas the Constituent Corporations are corpora¬ 
tions duly organized and existing under the laws of the 
State of Delaware; and 

Whereas a majority of the directors of the respective 
Constituent Corporations deem it advantageous for the 
respective corporations and for the benefit of their stock¬ 
holders to consolidate Central and South West Utilities 
Company and American Public Service Company into 
Central and South West Corporation, a new Corporation 
formed by means of such consolidation, pursuant to the 
provisions of the General Corporation Law of the State 
of Delaware; and 

Whereas, in accordance with and by virtue of the 
General Corporation Laws of the State of Delaware, the 
new corporation becomes vested with all the property, 
rights, privileges, powers and franchises of the 

67 Constituent Corporations, and all debts, liabilities 
and duties of the Constituent Corporations attach 

to said consolidated corporation. 
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* 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH! 

It is hereby agreed by and between the parties 


erican 


lereto, 

acting in pursuance of the General Corporation Law of 
the State of Delaware, that Central and South West 
Utilities Company and American Public Service Com¬ 
pany shall be consolidated into a new Corporation f ormed 
by the consolidation into Central and South West Cor 
poration. The parties hereto by these presents agree to 
and prescribe the following terms and conditions of such 
consolidation and the mode of carrying the samp into 
effect: 


First: The name of the new Corporation into 
Central and South West Utilities Company and 


which 

Ameri- 

entral 


can Public Service Company are consolidated is C| 
and South West Corporation (hereinafter sometimes 
called the Corporation). 


Ci 


Second: The name of the county and the city, 
or place within the county in which its principal 
or place of business is to be located in the State of 
ware, and the street and number of such principalj 
or place of business is 902 Market Street, in the 
Wilmington, County of New Castle. The name 
resident agent is the Central and South West Co 
tion and the address by street and number of saic 
dent agent is 902 Market Street, Wilmington, Delaware. 

Third: The nature of the business of the Corpora¬ 
tion, or objects or purposes proposed to be transacted, 
promoted or carried on by it are: 

1. To ACQUIRE AND HOLD THE SECURITIES OF ELECTRIC jPOWER 
AND LIGHT AND GAS COMPANIES AND OTHER PUBLIC UTILITY 
COMPANIES AND COMPANIES OWNING THE STOCKS OR SECURITIES 
OF PUBLIC UTILITY COMPANIES. 


town 
office 
Dela- 
ofiiee 
ty of 
bf its 
ypora- 
resi- 




• • # 
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71 Fourth : The total number of shares of all 
classes of stock which the Corporation shall have 

authority to issue is One Million Seven Hundred and 
Fifty Thousand (1,750,000) shares, of which Two Hun¬ 
dred and Fifty Thousand (250,000) shares of the par 
value of One Hundred Dollars ($100) each, amounting 
to Twenty-five Million Dollars ($25,000,000) shall be of 
a class designated Preferred Stock, and One Million Five 
Hundred Thousand (1,500,000) shares of the par 

72 value of Fifteen Dollars ($15) each, amounting to 
Twenty-two Million Five Hundred Thousand Dollars 

($22,500,000) shall be of a class designated Common Stock. 

The designations and the powers, preferences and 
rights of the classes of stock of the Corporation and the 
qualifications, limitations or restrictions of such powers, 
preferences and rights which are fixed by this Agree¬ 
ment of Consolidation, and the express grant of author¬ 
ity to the Board of Directors to fix by resolution or 
resolutions certain of the designations and the powers, 
preferences and rights of the shares of Preferred Stock 
and the qualifications, limitations or restrictions of such 
powers, preferences and rights not fixed by this Agree¬ 
ment of Consolidation, are as follows: 

Preferred Stock 

There shall be a class of stock of the Corporation 
designated Preferred Stock and the shares of such class 
shall be issued in one or more series, including the 5 y 2 % 
Series, hereinafter more fully described, -within such class, 
each of such series to have such designation, preferences 
and relative, participating, optional or other special rights, 
and qualifications, limitations or restrictions thereof, as 
are stated and expressed in this Agreement of Consolida¬ 
tion or in the resolution or resolutions providing for the 
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undred 

referred 

naming 

5i/o% 

fixed 


the 


be 


issue of shares of such series adopted by the Board of 
Directors, as hereinafter provided. 

One Hundred Eighty-eight Thousand Seven H[ 

Nine and One-Half (188,709.5) shares of the P 
Stock may be issued in the 5^% Series and the re 
shares of the Preferred Stock may be issued in 
Series or in such other one or more series as may 
from time to time by the Board of Directors. 

Grant of Authority to Board of Directors: 

Authority is hereby expressly granted to the Board of 
Directors to authorize the issue of shares of Preferred 
73 Stock in one or more series including the 5*4% 
Series and to fix by the resolution or resolutions 
providing for the issue of each series of Preferred Stock 
other than the 5*4% Series, the designation of suclfi series 
and the preferences and relative, participating, cjptional 
or other special rights of such series, and the qualifica¬ 
tions, limitations and restrictions of such preferences and 
rights in respect to the matters set forth in the following 
paragraphs numbered (1) to (6) inclusive: 

(1) The designation of the series; 


(2) The dividend rate; 


d 


(3) The dates on which dividends, if declare^ 
be payable. The periods between such dates, co 
ing on such dates, are herein designated as “ 
periods”; 

(4) Whether or not the shares of such series shall be 
redeemable, and if made redeemable, the redemption price 
per share, such price to be not less than the par value 
thereof nor more than one hundred and fifteen per cent. 
(115%) of the par value thereof per share, plus accrued 
dividends to the date of redemption; 


shall 
jnmenc- 
ividend 
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(5) Whether or not the shares of such series shall be 
entitled to the benefits of a sinking fund to be applied 
to the purchase or redemption of shares of such series, 
and if such sinking fund is to be established, the terms 
and provisions governing the operation thereof. Instal¬ 
ments for any such sinking fund may be made payable 
in priority to any dividends upon the Common Stock of 
the Corporation. Shares retired by the operation of any 
such sinking fund shall not be reissued; 

(6) Whether or not the shares of such series shall be 
made convertible into or exchangeable for shares of any 
other class or classes or of any other series of the same 

or any other class or classes of stock of the Corpo- 
74 ration, and if made convertible or exchangeable, the 
conversion price or prices, or the rates of exchange, 
and the adjustments, if any, at which such conversion or 
exchange may be made. 

All shares of anv one series of Preferred Stock shall 

* 

be alike in every particular and all series shall rank 
equally and be identical in all respects except as permit¬ 
ted by the provisions of the foregoing paragraphs (1) to 
(6) inclusive. 

Provisions Applicable to the 5*4% Series of Preferred 
Stock: 

The designations, preferences, privileges and voting 
powers and the restrictions or qualifications thereof of 
the shares of the One Hundred Eighty-eight Thousand 
Seven Hundred Nine and One-Half (188,709.5) shares of 
the 5^4% Series (insofar as they differ from the provi¬ 
sions which are applicable to all the shares of Preferred 
Stock irrespective of series) are as follows: 

1.—The Series shall be designated as the 5^4% 
Series; 
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2. —The dividend rate shall he five and one-half per 
cent. (5^%) of the par value per share per annum, 
and dividends at such rate shall accrue from the date 
of consummation of this Agreement; 

3. —The dates, on which dividends, if declared, shall 
be payable, shall be the fifteenth days of February, 
May, August and November. 

4. —The shares shall be redeemable at the par value 
thereof per share plus accrued dividends to the date 
of redemption; 

5. —The shares shall not be entitled to the benefits 
of any sinking fund; 

6. —The shares shall not be convertible into or 
exchangeable for shares of any other class or classes 

75 or of any other series of the same or of any other 

class or classes of stock of the Corporation. 

General Provisions: 

The following provisions shall apply to all tpe Pre¬ 
ferred Stock of the Corporation irrespective of series 
(except as herein otherwise provided in the case of the 
initial issue of shares of the 5 y 2 % Series): 

(1) The holders of the Preferred Stock of each series 
shall be entitled to receive dividends, payable j)n such 
dates as may be determined for such series, when and as 
declared by the Board of Directors, at the rates deter¬ 
mined for the respective series, from the first day of the 
current dividend period within which such stock shall have 
been originally issued, before any dividend shall be de¬ 
clared or paid upon or set apart for the Common Stock 
of the Corporation and before any payments are ijnade to 
any sinking fund created as herein provided for any 
series of Preferred Stock. Such dividends shall be cumu- 
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lative, so that, if for any dividend period or periods divi¬ 
dends shall not have been paid or declared and set apart 
for payment upon all outstanding Preferred Stock en¬ 
titled thereto at the rates determined for the respective 
series, the deficiency shall be fully paid, or declared and 
set apart for payment, before any dividends shall be de¬ 
clared or paid upon or set apart for the Common Stock 
of the Corporation and before any payments are made to 
any sinking fund created as herein provided for any series 
of Preferred Stock. Dividends shall not be declared and 
set apart for payment or paid on the Preferred Stock of 
any one series for any dividend period unless dividends 
have been or are contemporaneously declared and set apart 
for payment or paid on the Preferred Stock of all series, 
for all the dividend periods terminating on the same or 
an earlier date. 

(2) When full cumulative dividends as aforesaid upon 
the Preferred Stock of all series then outstanding 

76 for all past dividend periods and for the current 
dividend period shall have been paid or declared 
and set apart for payment, and after complying with all 
provisions in respect of any sinking fund or funds for the 
Preferred Stock of any series entitled thereto, installments 
for which have been made payable in priority to any 
dividends on the Common Stock of the Corporation, the 
Board of Directors may, subject to the provisions hereof 
in respect to the Common Stock, declare dividends on the 
Common Stock of the Corporation, and no holders of any 
series of the Preferred Stock as such shall be entitled to 
share therein. 

(3) Upon any dissolution, liquidation or winding up 
of the Corporation, whether voluntary or involuntary, 
the holders of the Preferred Stock of every series shall 
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be entitled to receive out of the assets of the Corporation 
the par value thereof per share, plus an amount [equal to 
accrued dividends, before any distribution of tb|e assets 
to be distributed shall be made to the holders of Common 
Stock of the Corporation. After payment to the holders 
of the Preferred Stock of the full preferential amounts 
hereinbefore provided for, the holders of the Preferred 
Stock as such shall have no right or claim to any of the 


remaining assets of the Corporation, either upon any dis¬ 
tribution of surplus assets or upon dissolution, liquida¬ 
tion or winding up. The remaining assets to be distributed, 
if any, upon a distribution of surplus assets or upon dis¬ 
solution, liquidation or winding up, shall be distributed 
among the holders of the Common Stock of the Corpora¬ 
tion. The sale of all the property of the Corporation to, 
or the merger or consolidation of the Corporation into 
or with any other corporation shall not be deerne):! to be 
a distribution of assets or a dissolution, liquidation or 
winding up for the purposes of this paragraph. 

(4) At the option of the Board of Directors of the 
Corporation, the Corporation may redeem any series 
77 of Preferred Stock determined to be redeemable, or 
any part of any series, at any time at the redemption 
price determined for such series; provided, however, that 
not less than thirty nor more than sixty days previous to 
the date fixed for redemption a notice of the time and 
place thereof shall be given to the holders of record of the 
Preferred Stock so to be redeemed, by mail or publication, 
in such manner as may be prescribed by the By-Laws 
of the Corporation or by resolution of the Board ] of Di¬ 


rectors; and, provided, further, that in every c|ise of 
redemption of less than all of the outstanding shires of 
any one series of Preferred Stock, the shares o^ such 
series to be redeemed shall be chosen by lot in such man- 
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ner as may be prescribed by resolution of the Board of 
Directors. At any time after notice of redemption has 
been given in the manner prescribed by the By-Laws of 
the Corporation or by resolution of the Board of Direc¬ 
tors to the holders of stock so to be redeemed, the Cor¬ 
poration may deposit, or may cause its nominee to de¬ 
posit, the aggregate redemption price with the bank or 
trust company named in such notice, payable on the date 
fixed for redemption as aforesaid and in the amounts 
aforesaid to the respective orders of the holders of the 
shares so to be redeemed, on endorsement to the Cor¬ 
poration or its nominee, or otherwise, as may be required, 
and upon surrender of the certificates for such shares. 
Upon the deposit of said money as aforesaid, or, if no 
such deposit is made, upon said redemption date (unless 
the Corporation defaults in making payment of the re¬ 
demption price as set forth in such notice), such holders 
shall cease to be stockholders with respect to said shares, 
and from and after the making of said deposit, or, if no 
such deposit is made, after the redemption date (the 
Corporation not having defaulted in making payment of 
the redemption price as set forth in such notice), the 
said holders shall have no interest in or claim against the 
Corporation, or its nominee, with respect to said 
78 shares, but shall be entitled only to receive said 
moneys on the date fixed for redemption as afore¬ 
said from said bank or trust company, or from the Cor¬ 
poration, without interest thereon, upon endorsement, if 
required, and surrender of the certificates as aforesaid. 

If such deposit shall be made by a nominee of the 
Corporation as aforesaid, such nominee shall upon such 
deposit become the owner of the shares with respect to 
which such deposit was made and certificates of stock 
may be issued to such nominee in evidence of such owner¬ 
ship. 
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In case the holder of any such Preferred Stotik shall 
not, within six years after said deposit, claim the amount 
deposited as above stated for redemption thereof, the 
Depositary shall upon demand pay over to the Corpora¬ 
tion such amounts so deposited and the Depositary shall 
thereupon be relieved from all responsibility to the holder 
thereof. 

Nothing herein contained shall limit any legal right 
of the Corporation to purchase any shares of tbe Pre¬ 
ferred Stock. 

(5) The term “accrued dividends” shall be deemed to 
mean in respect of any share of the Preferred Sfock of 
any series, as of any given date, the amount, if ^ny, by 
which the product of the rate of dividend per annum, 
determined upon the shares of such series, multiplied by 
the number of years and any fractional part of a year 
which shall have elapsed from the date after which divi¬ 
dends on such stock became cumulative to such given 
date, exceeds the total dividends actually paid on such 
stock and the dividends declared and set apart for pay¬ 
ment. Accumulations of dividends shall not bear interest. 

(6) So long as any shares of the Preferred Stock 
of any series are outstanding, the Corporation shall not, 

without the consent (given in writing or by vote at 
79 a meeting called for that purpose) of the hblders 
of at least two-thirds of the total number of shares 
of the Preferred Stock of all series then outstanding: 

(a) Create or authorize any class or series of 
stock (other than a series of the Preferred $tock) 
ranking prior to or on a parity with the Preferred 
Stock, or create or authorize any obligation or 
security convertible into shares of stock of any such 
series; or 
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(b) Amend, alter, change or repeal any of the 
express terms of the Preferred Stock or of any 
series of the Preferred Stock then outstanding in a 
manner prejudicial to the holders thereof; provided, 
however, that if any such amendment, alteration, 
change or repeal would be prejudicial to the holders 
of one or more, but not all, of the series of the Pre¬ 
ferred Stock at the time outstanding, only such con¬ 
sent of the holders of two-thirds of the total num¬ 
ber of shares of all series so affected shall be re¬ 
quired. 

(7) (A) Every holder of the Preferred Stock shall 
have one vote for each share of stock held by him for the 
election of Directors and upon all other matters, except 
as otherwise provided in this paragraph (7) hereof. 
Subject to the provisions of this paragraph (7), the Board 
of Directors shall be elected and the directors shall hold 
office as provided in Article Eighth hereof. 

(B) If and when dividends payable on the Preferred 
Stock shall be in default in an amount equivalent to four 
(4) full quarter-yearly dividends on all shares of all 
series of the Preferred Stock at the time outstanding, 
the number of Directors of the Corporation shall there¬ 
upon, and until all dividends then in default on the Pre¬ 
ferred Stock shall have been paid, be two more than the 
full number constituting the Board of Directors immedi¬ 
ately prior to such default, and, except as provided 
80 in subparagraph (C) hereof, until such default shall 
have been remedied, the holders of all shares of the 
Preferred Stock, voting separately as one class, shall be 
entitled to elect two members of the Board of Directors 
and the holders of the common stock voting separately as 
a class, shall be entitled to elect the remaining Directors 
of the Corporation. ., > 
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(C) If and when dividends payable on the Preferred 
Stock shall be in default in an amount equivalent to 
twelve (12) full quarter-yearly dividends on all shares 
of all series of the Preferred Stock then outstanding, 
and until such default shall have been remedied, the 
holders of all shares of the Preferred Stock, voting sepa¬ 
rately as one class, shall be entitled (in lieu of the right 
to elect two Directors as provided in subparagraph (B) 
hereof) to elect the smallest number of Directors neces¬ 
sary to constitute a majority of the full Board of Direc¬ 
tors, and the holders of the common stock, voting sepa¬ 
rately as a class, shall be entitled to elect the regaining 
Directors of the Corporation. The terms of office of all 
persons who may be Directors of the Corporation at the 
time shall terminate upon the election of a majority of 

the Board of Directors bv the holders of the Preferred 

* 

Stock, whether or not the holders of the common stock 
shall then have elected the remaining Directors of the 
Corporation. 

(D) If and when all dividends then in default on the 
Preferred Stock then outstanding shall be paid (and 
such dividends shall be declared and paid out of any 
funds legally available therefor as soon as reasonably 
practicable), the Preferred Stock shall thereupon be di¬ 
vested of any special right with respect to the election 
of Directors provided in subparagraph (B) or (C) hereof, 
the voting power of the Preferred Stock and the Common 
Stock shall revert to the status existing before the oc¬ 
currence of such default, and the number of Direc- 

81 tors of the Corporation shall be reduced by two; 

but always subject to the same provisions fo:: vest¬ 
ing such special rights in the Preferred Stock in case of 
further like default or defaults in dividend thereon. Upon 
the termination of any such special right upon payment of 
all accumulated and defaulted dividends on such stock, the 
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terms of office of all persons who may have been elected 
Directors of the Corporation by vote of the holders of the 
Preferred Stock, as a class, pursuant to such special right 
shall forthwith terminate. 

(E) In case of any vacancy in the Board of Directors 
occurring among the Directors elected by the holders of 
the Preferred Stock, as a class, pursuant to either sub- 
paragraph (B) or (C) hereof, the holders of the Preferred 
Stock then outstanding and entitled to vote may elect a 
successor to hold office for the unexpired term of the Di¬ 
rector whose place shall be vacant. In case of a vacancy 
in the Board of Directors occurring among the Directors 
elected by the holders of the common stock, as a class, 
pursuant to subparagraph (C) hereof, the holders of the 
common stock then outstanding and entitled to vote may 
elect a successor to hold office for the unexpired term of 
the Director whose place shall be vacant. In all other 
cases, any vacancy occurring among the Directors shall be 
filled by the vote of a majority of the remaining Directors. 

(F) Whenever the holders of the Preferred Stock, as a 
class, become entitled to elect Directors of the Corporation 
pursuant to either subparagraph (B), (C) or (E) hereof, 
or whenever the holders of the common stock, as a class, 
become entitled to elect Directors of the Corporation 
pursuant to subparagraph (C) or (E) hereof, a meeting 
of the holders of the Preferred Stock or of the common 
stock, as the case may be, shall be held at any time there¬ 
after upon call by the holders of not less than 1,000 shares 

of the Preferred Stock or of the Common Stock, 
82 as the case may be, or upon call by the Secretary 

of the Corporation at the request in writing of any 
stockholder addressed to him at the principal office of the 
Corporation. At all meetings of stockholders held for 
the purpose of electing Directors during such times as 




A45 


Agreement of Consolidation of Central and American 

the holders of shares of the Preferred Stock shall have 
the special right, voting separately as one class, to elect 
Directors pursuant to either subparagraph (B) or (C) 
hereof, the presence in person or by proxy of the holders 
of a majority of the outstanding shares of the Common 
Stock shall be required to constitute a quorum of such 
class for the election of Directors, and the presence in 
person or by proxy of the holders of a majority of the 
outstanding shares of all series of the Preferred Stock 
shall be required to constitute a quorum of such d|ass for 
the election of Directors; provided, however, that |the ab¬ 
sence of a quorum of the holders of stock of either such 
class shall not prevent the election of any such meeting 
or adjournment thereof of Directors by the other such 
class if the necessary quorum of the holders of s tock of 
such class is present in person or by proxy at such 
meeting; and provided further that in the absence of a 
quorum of the holders of stock of either such class, a 
majority of those holders of the stock of such class who 
are present in person or by proxy shall have power to 
adjourn the election of the Directors to be elected by 
such class from time to time without notice othet than 
announcement at the meeting until the requisite amount 
of holders of such class shall be present in person] or by 
proxy. 

(G) Except when some mandatory provision of law 
shall be controlling and except as otherwise provided in 
clause (b) of paragraph 6 (A) hereof and, as regards 
the special rights of any series of the Preferred Stock, as 
provided in the resolutions creating such series, whenever 
shares of two or more series of the Preferred Stock 
83 are outstanding, no particular series of the Pre¬ 
ferred Stock shall be entitled to vote as a separate 
series on any matter and all shares of the Preferred 
Stock of all series shall be deemed to constitute but one 
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class for any purpose for which a vote of the stockholders 
of the Corporation by classes may now or hereafter be 
required. 

Common Stock. 

There shall be a class of stock of the Corporation 
designated Common Stock and the shares of the Common 
Stock shall not be entitled to any preferences and each 
share of Common Stock shall be equal to every other 
share of said stock in every respect. 

Dividends: 

Out of any assets of the Corporation available for divi¬ 
dends remaining after full cumulative dividends on all 
stock having priority over the Common Stock shall have 
been paid or declared and set aside for payment and after 
complying with all provisions in respect of any sinking 
fund or funds for any shares of any class or classes or 
of any series of any class, installments for which are 
payable in priority to any dividends upon the Common 
Stock and after making such provision, if any, as the 
Board of Directors may deem necessary or advisable for 
working capital and reserves, then, and not otherwise, 
dividends may be paid upon the Common Stock but only 
when and as determined by the Board of Directors. 

Distribution of Assets: 

In the event of any dissolution, liquidation or winding 
up of the Corporation or any other proceeding resulting 
in any distribution of all its assets to its stockholders, 
after there have been paid to or set aside for the holders 
of all stock having priority over the Common Stock the 
full preferential amounts to which they are respec- 
84 tively entitled, the holders of the Common Stock 
shall be entitled to receive pro rata all of the re- 
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maining assets of the Corporation available for distribu¬ 
tion to its stockholders. The Board of Directors, by vote 
of a majority of the members thereof, may distribute in 
kind to the holders of the Common Stock such regaining 
assets of the Corporation, or may sell, transfer or other¬ 
wise dispose of all of the remaining property or assets 
of the Corporation to any other corporation and receive 
payment therefor wholly or partly in cash or in stock or in 
obligations of such corporation, and may sell all or any 
of the consideration received therefor and distribute the 
balance thereof in kind to the holders of the Common 
Stock. 

Voting Power: 

At all meetings of the stockholders of the Corporation 

the holders of the Common Stock shall be entitled to one 

vote for each share of such Common Stock held bv them 

* 

respectively, subject, however, to the provisions of para¬ 
graph 7 of the general provisions as to preferred stock 
contained in Article Fourth hereof. 


87 Ninth: The following additional provisions are 
inserted for the management of the business and 
for the conduct of the affairs of this Corporation and for 
the creation, definition, limitation and regulation of the 
powers of the Corporation, the directors and the stock¬ 
holders : 

(1) The Board of Directors shall have power from time 
to time to fix and determine and to vary the amount to be 
reserved as a working capital of the Corporation and, 
before the payment of any dividends or making any dis¬ 
tribution of profits, it may set aside out of the net profits 
of the Corporation such sum or sums as it may froiri time 
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to time in its absolute discretion think proper whether as 
a reserve fund to meet contingencies or for the equalizing 
of dividends or for repairing or maintaining any property 
of the Corporation or for such corporate purposes as the 
Board shall think conducive to the interests of the Cor¬ 
porate?), subject only to such limitations as the By-Laws 
of the Corporation may from time to time impose. 


90 (3) The Board of Directors shall also have power 

without the assent or vote of the stockholders to 
make, alter, amend and repeal the By-Laws of the Cor¬ 
poration ; to fix the times for the declaration and payment 
of dividends; to authorize and cause to be executed and 
delivered mortgages on and instruments of pledge, or any 
other instruments creating liens, on the real and personal 
property of the Corporation; and to make and determine 
the use and disposition of any surplus or net profits over 
and above the capital of the Corporation. 

(4) The Board of Directors shall have power, in its 
discretion, to redeem any preferred or special shares, if 
subject to redemption, or to purchase any preferred or 
special shares which are subject to redemption at not 
exceeding the redemption price thereof, and, in the case 
of the redemption or purchase of such preferred or special 
shares which are subject to redemption, to apply to such 
redemption or purchase an amount out of its capital which 
shall not be greater than the sum of that part of the 
consideration received for such shares which shall be capi¬ 
tal and that part of surplus which shall have been trans¬ 
ferred and treated as capital in respect of such shares 
pursuant to the provisions of the General Corporation 
Law of the State of Delaware; but no such redemption or 
purchase shall be made out of capital unless the assets of 


f 
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the Corporation remaining after such redemption o 
chase, shall be sufficient to pay any debts of the Co 
tion, the payment of which shall not have been oth4 
provided for. The shares so redeemed or purchase 
the application of capital shall have the status of a 
ized and unissued shares of the class of stock to 
such shares belong. Nothing contained in this para 
(4) shall in any way affect the rights of the 
91 poration to redeem or purchase any of its 
from surplus and to hold such shares or to 
them for such consideration as shall be fixed froir^ 
to time by the Board of Directors, and the powfi 
exercise such rights to redeem, purchase, hold, and 
is vested solely in the Board of Directors. 


pur- 
pora- 
rwise 
d by 
ithor- 
which 
rapli 
Cor- 
^hares 
resell 
time 
er to 
resell 


94 Thirteenth : The manner of converting 
shares of the Constituent Corporations intb 
shares of the Corporation shall be as follows: 


Stock of Central and South West Utilities Company 

Upon surrender of certificates representing stock of 
Central and South West Utilities Company, for cancella¬ 
tion, at the office or agency of the Corporation as shall 
be designated by it for the purpose, duly endorsed in blank 
for transfer, if required, the holders of such certificates, 
except the Constituent Corporation, shall be entitled to re¬ 
ceive stock of the Corporation as follows: 


Se 


(a) Prior Lien Preferred Stock $7 Dividend 
For each share of the Prior Lien Preferred Sto| 
Dividend Series, plus accrued and unpaid dividend 
Central and South West Utilities Company, one (1) 
of Preferred Stock, 5 y 2 % Series, of the Corporatioiji 


the 

the 


nes. 
•k $7 
, of 
Ishare 
and 
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two and two-tenths (2.2) shares of Common Stock of the 
Corporation. 

(b) Prior Lien Preferred Stock $6 Dividend Series. 
For each share of Prior Lien Preferred Stock $6 Divi¬ 
dend Series, plus accrued and unpaid dividends, of Central 
and South West Utilities Company, one (1) share of Pre¬ 
ferred Stock, 5*4% Series, of the Corporation and one and 
one-half (1.5) shares of Common Stock of the Corporation. 

(c) Preferred Stock $7 Dividend Series. For each 
share of Preferred Stock $7 Dividend Series, plus accrued 
and unpaid dividends, of Central and South West Utilities 
Company, four (4) shares of the Common Stock of the 
Corporation. 

(d) Common Stock. For each one hundred (100) shares 
of Common Stock of Central and South West Utilities 
Company, one (1) share of Common Stock of the Corpora¬ 
tion. 

95 Stock of American Public Service Company 

Upon surrender of certificates representing stock 
of American Public Service Company, for cancellation, 
at the office or agency of the Corporation as shall be desig¬ 
nated by it for the purpose, duly endorsed in blank for 
transfer, if required, the holders of such certificates, 
except the Constituent Corporations, shall be entitled to 
receive stock and option warrants of the Corporation as 
follows: 

(a) Preferred Stock. For each share of the Preferred 
Stock, plus accrued and unpaid dividends, of American 
Public Service Company, three-quarters (%) of a share of 
Preferred Stock, 5 y 2 % Series, of the Corporation and two 
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and five-tenths (2.5) shares of Common Stock of the 
Corporation. 

(b) Common Stock. For each four (4) shares of Com¬ 
mon Stock of American Public Service Company, not 
owned by Central and South West Utilities Company 
(namely 268 shares thereof in the hands of the public) 
one (1) share of Common Stock of the Corporation, 

The directors, signatory hereto, of the Constituent 
Corporations agree that they will, if funds are available 
therefor, declare dividends upon the various classes of 
preference stocks of the Constituent Corporations for the 
periods of time elapsing between the immediately pre¬ 
ceding dividend payment dates on such classes of stocks 
and the date of consummation of this Agreement at the 
same rates, respectively, as the dividends, if any, de¬ 
clared on such classes of stock during the preceding full 
quarterly dividend periods, provided, however, that such 
rates shall not exceed the regular quarterly dividend pay¬ 
ment rates for such classes of preference stocks. All 
such dividends shall cease to accrue on the date that this 
Agreement shall become effective. 

96 The Constituent Corporations shall surrender for 
cancellation the certificates for all shares of Stock of 
each other held by such Constituent Corporations on the 
date when this Agreement shall become effective, duly en¬ 
dorsed in blank for transfer if required, and such certifi¬ 
cates shall be cancelled. 

Scrip Certificates 

No fractional share will be issued by the Corporation 
on such exchanges but there will be issued in lieu thereof 
Scrip Certificates representing rights in respect of such 
fractional share. 
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Fourteenth : The transfer of the property of the Con¬ 
stituent Corporations to the Corporation by this Agree¬ 
ment of Consolidation shall be subject to any necessary 
approval of governmental authorities, the approval of 
which is requisite to the legal transfer of such property. 

Fifteenth: In accordance with the provisions of the 
General Corporation Law of the State of Delaware, this 
Agreement shall become effective only upon its due adop¬ 
tion at stockholders* meetings of the respective Con¬ 
stituent Corporations, the certification of such fact on the 
Agreement by the Secretary of each such Corporation 
under the seal thereof, the proper execution and acknowl¬ 
edgment of this Agreement and the filing and recording 
of the same as required by law. When the Agreement is 
so signed, acknowledged, filed and recorded, the separate 
existence of Central and South West Utilities Company 
and American Public Service Company shall cease and 
said Companies shall be consolidated into Central and 
South West Corporation in accordance with this Agree¬ 
ment. 
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NOTICE AND ORDER OF THE COMMISSION, DATED 
AUGUST 2, 1940, FOR HEARING 

[CAPTION OMITTED] 

545 Declarations and applications pursuant to the 
Public Utility Holding Company Act of 1935, hav¬ 
ing been duly filed with this Commission by the above- 
named parties; 

It is ordered that a hearing on such matter under the 
applicable provisions of said Act and the rules of the 
Commission thereunder be held on September 3, 1940, at 
10:00 o'clock in the forenoon of that day, at the Securities 
and Exchange Building, 1778 Pennsylvania Avenue NW., 
Washington, D. C. On such day the hearing-room clerk 
in room 1102 will advise as to the room where such hear¬ 
ing will be held. At such hearing, if in respect of any 
declaration, cause shall be shown why such declaration 
shall become effective. 


It is further ordered that James G. Ewell or anv other 
officer or officers of the Commission designated by :.t for 
that purpose shall preside at the hearings in such matter. 
The officer so designated to preside at any such hearing 
is hereby authorized to exercise all powers granted t|o the 
Commission under section IS (c) of said Act and to a trial 
examiner under the Commission’s Rules of Practice. 

Notice of such hearing is hereby given to such declarant 
or applicant and to any other person whose participation 
in such proceeding may be in the public interest or for 
the protection of investors or consumers. It is requested 
that any person desiring to be heard or to be admitted 
as a party to such proceeding shall file a notice to that 
effect with the Commission on or before August 23, 1940. 
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The matter concerned herewith is in regard to a 
proposed consolidation of Central & South West Utilities 
Company and American Public Service Company, both 
registered holding companies and subsidiaries of The 
Middle West Corporation. The plan proposes the issuance 
of 188,709 shares of 5 y»% $100 par value Preferred Stock 
and 1,041,274 shares of $15 par value common stock by the 
consolidated corporation. It is contemplated that security 
holders of Central & South West Utilities Company and 
American Public Service Company be offered, in exchange 
for the securities of such companies now held, securities 
of the proposed consolidated company on the following 
basis: 

Shares of Consolidated 
546 Outstanding Securities Corporation to he issued 
to he dealt with in Exchange 

t - A ---\ 

Preferred Common 


1 2.2 

1 1.5 

4 

1 


% 2.5 

— 1 


Central and South West Utilities 
Company 

For each share of $7 Prior Lien plus 
accrued dividends to December 31, 
1939 

For each share of $6 Prior Lien plus 
accrued dividends to December 31, 
1939 

For each share of $7 Preferred Stock 
plus accrued dividends to Decem¬ 
ber 31, 1939 

For each 100 shares of common stock 

American Public Service Company 

For each share of 7% Preferred 
Stock plus accrued dividends to 
December 31, 1939 

For each 4 shares of Common Stock 
(applicable only to publicly held 
shares) 
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The name of the proposed consolidated company will 
be Central and South West Corporation. All of the assets 
of Central and South West Utilities Company and Ameri¬ 
can Public Service Company, lx)th of which are registered 
holding companies, will be transferred to the x>r°P ()s ed 
consolidated corporation. 

American Public Service Company is a subsidiary of 
Central and Soutli West Utilities Company which in turn 
is a subsidiary of The Middle West Corporation. The 
Middle West Corporation as of November 30, 1939 was the 
owner of T)3,610 shares or 45.66% of Central and South 
West Utilities Company’s $7 Prior Lien Preferred Stock, 
11,500 shares or 100% of its $6 Prior Lien Preferred 
Stock, 73,711 shares or 55.36% of its $7 Preferred Stock 
and 2,057,679 shares or 61.04% of its common stock. As 
of said date The Middle West Corporation owned 36,421 
shares or 45.67% of the 7% preferred stock of American 
Public Service Corporation, and Central and South West 
Utilities Company was the owner of 96,166 shares or 
99.72% of the American Public Service Company common 
stock. The balance of all of such stocks were publicly 
held as of said date. 

On the basis of the proposed offer of exchange, The 
Middle West Corporation will receive 92,425.75 shares or 
48.9S% of the preferred stock and 541,665.29 shares or 
52.02% of the common stock of the consolidated corpora¬ 
tion. 

Among the questions to be considered at such hearing 
will be (1) the earnings of Central and South West 
Utilities Company and American Public Service Company 
for a reasonable period of time preceding the filing of the 
declaration and application involved herein; (2) the earn¬ 
ing power of the consolidated corporation; (3) whether 
the proposed offer of exchange is fair and equitable 
to the holders of all classes of the securit ies of 
547 Central and South West Utilities Company and 
American Public Service Company; (4) whether 
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the proposed participation of The Middle "West Corpora¬ 
tion on the same basis as other stockholders is fair and 
equitable in view of all the facts and circumstances con¬ 
cerning the acquisition and ownership of the securities 
of Central and South West Utilities Company and Ameri¬ 
can Public Service Company now held bv it; (5) the facts 
and circumstances concerning the acquisition of such 
securities by The Middle West Corporation and its prede¬ 
cessors and the facts and circumstances concerning the 
control over such corporations exercised by The Middle 
West Corporation; (6) the terms and conditions of the 
report on such plan of reorganization to be made by the 
Securities and Exchange Commission; (7) whether all 
proposed actions to be taken comply with the requirements 
of the Public Utility Holding Company Act of 1935 and 
all rules and regulations promulgated thereunder. 

The declaration and application recite that Sections 
6(a), 7, 9(a), 10(a), 11(g) and 12(d) of the Act and 
Rules U-12D-1, U-12F-1, U-12E-3, U-12E-4 and U-12E-5 
are applicable to the proposed transaction. 

Bv the Commission. 

•> 


Francis P. Brassor, 

Secretary. 

Per: Orval L. DuBois 


(Seal) 



1 

A'U 

DOCUMENT No. 78 

FINAL DECREE OF THE DISTRICT COURT OR THE 
UNITED STATES FOR THE NORTHERN DISTRICT 
OF ILLINOIS, EASTERN DIVISION, IN THE MATTER 
OF MIDDLE WEST UTILITIES COMPANY, DEBTOR, 
IN PROCEEDINGS FOR THE REORGANIZATION OF 
SAID COMPANY — No. 49923 

2551 It is therefore ordered, adjudged and decreed : 


2552 5. That the said Debtor, Middle West U|tilities 

Company, is hereby discharged from all its debts, 
claims and liabilities, excepting such debts as are by law 
excepted from the operation of a discharge in bankruptcy. 


2553 7. That all creditors of, claimants against and 

stockholders of the Debtor, wheresoever situajted or 
domiciled, are hereby restrained and enjoined from pur¬ 
suing or attempting to pursue, or commence any suits or 
other proceedings at law, in equity or otherwise, against 
the new company known as The Middle West Corporation, 
a Delaware corporation, or any of the assets or property 
transferred by the Debtor to said The Middle West Corpo¬ 
ration, directly or indirectly, on account of or based upon 
any right, claim or interest which any such creditor, 
claimant or stockholder may have had in, to or against 
said Debtor, excepting only such liabilities and claims as 
said new corporation has expressly assumed or agreed to 
pay pursuant to the terms and provisions of said Plan of 
Reorganization. 


2554 9. That the proceedings in this Court of Bank¬ 

ruptcy entitled “In the Matter of Middle West Utili¬ 
ties Company, Debtor, in Proceedings for Reorganization 
of said Company”, Case No. 49923, be and the same are 
hereby terminated and finally closed. 






DOCUMENT No. 82 


NOTICE OF AND ORDER OF THE COMMISSION 
DATED DECEMBER 5, 1940, FOR HEARING PURSU¬ 
ANT TO SECTION 11 (b) (2) OF THE PUBLIC UTILITY 

HOLDING ACT OF 1935 


[CAPTION OMITTED] 


2559 The Commission having examined the corporate 
structures of the registered holding company, The 
Middle West Corporation, and of the subsidiary companies 
thereof, particularly Central and South West Utilities 
Company and American Public Service Company, also 
registered holding companies, the relationships of these 
companies in the holding company system of The Middle 
West Corporation, the character of the interests thereof, 
and the properties owned or controlled thereby, and the 
Commission having reasonable grounds to believe that: 


(1) As of November 30, 1939, the capitalization of Cen¬ 
tral and South West Utilities Company, a corporation or¬ 
ganized under the laws of the State of Delaware, con¬ 
sisted of the following securities: 


Capital Stock: 

$7 prior lien preferred, 117,400 
shares outstanding (stated 

value $96,827 per share) 

$6 prior lien preferred, 11,500 
shares outstanding (stated 

value $92 per share) 

$7 preferred, 133,150 shares out¬ 
standing (stated value $91.93 
per share) 

Common Stock, 3,371,232 shares 
outstanding (50£ par value 
per share) 


Amount 

% 

$11,367,526 

43.14 

1,058,000 

4.01 

12,240,182 

46.45 

1,686,241 

6.40 


Total Capitalization 


26,351,949 100.00% 
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(2) As of November 30,1939, The Middle West Corpora¬ 
tion owned securities of Central and South West Utilities 
Company as shown below: 

Number of Shares % of Class 

Capital Stock: 

$7 prior lien preferred 7)3,610 45.66 

$6 prior lien preferred 11,500 100 

$7 preferred 73,711 55.36 

Common Stock 2,057,679 61.04 

2560 (3) Dividends on the $7 and the $6 Prior Lien 

stocks were paid regularly from date of issuance to 
December 31, 1931. Dividends on the preferred stock 
were also paid regularly up to the latter date. In the 
year 1932 one-eighth of the regular annual rate was paid 
on each issue of Prior Lien stock and on the Preferred 
stock. No dividends were paid thereafter on the Prior 
Lien stock until December, 1936, when one-fourth of the 
regular rate was paid on each issue. Full dividends were 
paid on each issue of Prior Lien stock in the years 1937 to 
1939 inclusive. No dividends have been paid on tljie Pre¬ 
ferred stock since 1932. As of November 30, 1939 the 
accumulated unpaid dividends on the prior lien and pre¬ 
ferred stock of Central and South West Utilities Com¬ 
pany were as follows: 


$7 prior lien preferred 
$6 prior lien preferred 
$7 preferred 


Total 

Arrearages 

$3,732,342 

313,375 

7,262,223 


Arrearages 
Per Share 

$31.79 
27.25 
54.54 


(4) By reason of the failure to pay dividends on the 
prior lien preferred and preferred stock as described in 
paragraph 3 above, all of the prior lien preferred and 
preferred stock of Central and South West Utilities Com¬ 
pany has acquired voting rights as prescribed by the cer¬ 
tificate of incorporation of that company, namejlv one 
vote per share of stock. 
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(5) As of November 30, 1939, the distribution of voting 
power among the various classes of stockholders of Cen¬ 
tral and South West Utilities Company was as follows: 


Votes % 

$7 prior lien preferred stock 117,400 3.23 

$6 prior lien preferred stock 11,500 0.32 

$7 preferred stock 133,150 3.66 

Comrhon Stock 3,371,232 92.79 


Total 3,633,282 100.00 


(6) As of November 30,1939, the capitalization of Amer¬ 
ican Public Service Company, a corporation organized 
under the laws of the State of Delaware, consisted of the 
following securities: 


Capital, Stock: 

Amount 

% 

7% preferred stock, 79,746 shares 
(par value $100 per share) 

$ 7,974,600 

51 

Common stock (par value $80 per 
share) 96,434 

7,714,720 

49 

Total 

$15,689,320 

100 


(7) As of November 30, 1939, Central and South West 
Utilities Company and The Middle West Corporation 
owned securities of American Public Service Company as 
follows: 


Class of Securities 

7% preferred stock 
Common stock 

2561 (8) Dividends on the Preferred stock of American 

Public Service Company were paid regularly from 
1916 to 1931 inclusive. In the year 1932 one-fourth of 


The Middle West 
Corporation 

t -— A -V 

Shares % of Class 
36,421 47.4 


Central and South West 
Utilities Company 

, -*-v 

Shares % of Class 


96,166 


99.72 


I 


I 
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the regular rate was paid. No dividends were j^aid on 
the Preferred stock in the years 1933 to 1935 inclusive. 
Since 1935 the company has paid irregular amounts on 
the Preferred stock. As of November 30, 1939 the ac¬ 
cumulated unpaid dividends on the 7% preferred stock 
amounted to $44.67 per share or a total of $3,561,988. 

(9) By reason of the failure to pay preferred divi¬ 
dends as described in paragraph 8 above, all of the pre¬ 
ferred stock of American Public Service Compaiiv has 
acquired voting rights as prescribed by the certificate of 
incorporation of that company, namely one vote per share 
of stock. 

(10) As of November 30, 1939, the distribution of voting 
power among the classes of stockholders of American 
Public Service Company was as follows: 


No. of Shares % 

7% preferred 79,746 45.8 

Common 96,434 54.2 

176,170 100.0 


And the Commission having reasonable grounds to be¬ 
lieve that: 

(11) The Middle West Corporation was organized under 
the laws of the State of Delaware on the 21st day of 
November, 1935, as a successor company to The Middle 
West Utilities Company, in reorganization under Section 
77B of the Bankruptcy Act, and acquired the assets of 
such company as of November 27, 1935. 

(12) Between the 27th day of November, 1935, and the 
30th day of November, 1939, The Middle West Corpora¬ 
tion acquired through market purchases securities of Cen- 




A 62 


Commission’s Order of December 5, 1940 for Hearing 

tral and South West Utilities Company and American 
Public Service Company at an aggregate cost as follows: 

No . of Shares Aggregate Cost 

Central and South West Utilities Co. 

$7 prior lien preferred 31.807 $2,811,870 

$7 preferred 44,935 2,121,192 

American Public Service Co. 

7 % preferred 23,381 1,508,209 

Upon its organization The Middle West Corporation ac¬ 
quired 11,500 shares of $6 prior lien preferred stock of 
Central and South West Utilities Company, which stock 
The Middle West Utilities Company had acquired at a 
cost of $1,058,000 or $92 per share. 

(13) On and after the 27th day of November, 1935, 
The Middle West Corporation by reason of prior lien and 
preferred dividend arrearages, large annual dividend re¬ 
quirements, the existence of deficits in the earned surplus 
accounts (Central and South West Utilities Company 
$22,535,422 and American Public Service $1,754,357) and 
inadequate income to meet prior lien and preferred stock 
dividend requirements with respect to Central and South 
West Utilities Company and American Public Service 
Company came to the conclusion that a reorganization of 
these two companies was then desirable and eventu- 
2562 ally inevitable because under such conditions these 
companies would not be able to meet any future ad¬ 
ditional capital requirements nor make unrestricted use of 
their income. The Middle West Corporation also recog¬ 
nized that any reorganization, if effected on a fair and 
equitable basis and in accordance with legal priorities, 
would result in the voting power of the reorganized com¬ 
pany or companies being vested in the holders of the 
prior lien and preferred stocks of Central and South West 
Utilities Company and the preferred stock of American 
Public Service Company outstanding prior to such reor¬ 
ganization. 
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(14) As of November 27, 1935, The Middle West Cor¬ 
poration owned, among securities of other companies, se¬ 
curities of Central and South West and American Publi< 
Service as follows: 


Central and S. W. Utilities Co. 

$7 prior lien 
$6 prior lien 
$7 preferred 
Common 

American Public Service Co. 

7% preferred 

Common (owned by C. & S. W. U. Co.) 


Shares 

20,236 
16,500 
24,599 
1,768,410 


1,910 

96,166 


(15) Between November 27, 1935 and November 30, 
1939, and by reason of the acquisitions described iij para¬ 
graph 12 above, The Middle West Corporation increased 
its ownership of the total voting power attaching 
prior lien and preferred stocks of Central and South West 
Utilities Company from 19.5% to 52.6%. Between the 
same dates it increased its ownership of the 
power attaching to the preferred stock of American 
Service from 2.4% to 47.4%. 


voting 

Public 


(16) Between the dates of November 27, 1935, and No- 
vember 30, 1939, The Middle West Corporation exercised 
a controlling influence over the policies and management 
of Central and South West Utilities Company and |Amer- 
ican Public Service Company and the respective subsid¬ 
iary companies thereof. 

(17) Between the dates of November 27, 1935, and No¬ 
vember 30, 1939, Central and South West Utilities Com¬ 
pany exercised a controlling influence over the policies and 
management, either directly or indirectly, of Southwestern 
Gas and Electric Company, Central Power and Light Com¬ 
pany, Public Service Company of Oklahoma, Southwestern 
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Light & Power Company, American Public Service Com¬ 
pany and West Texas Utilities Company. 

(18) Between the dates of November 27, 1935, and No¬ 
vember 30, 1939, the principal source of income of Central 
and South West Utilities Company was securities of Amer¬ 
ican Public Service Company, Southwestern Gas & Elec¬ 
tric Company, Central Power and Light Company and 
Public Service Company of Oklahoma. 

(19) Between the dates of November 27, 1935 and No¬ 
vember 30, 1939, the principal source of income of Amer¬ 
ican Public Service Company was securities of West Texas 
Utilities Company and Public Service Company of Okla¬ 
homa. 

2563 (20) Subsequent to the dates of the acquisitions 

described in paragraph 12 above. Central and South 
West Utilities Company and American Public Service 
Company have been paying, and The Middle West Cor¬ 
poration has been receiving, dividends, as the same have 
been declared, on the securities so acquired. 


(21) The securities acquired as described in paragraph 
12 above had a stated value and an involuntary liquida¬ 
tion value as follows: 



Aggregate 

Aggregate Involuntary 
Liquidation Value 


Stated or 

plus dividend to 


Oar value 

Nov . 30,1939 

Central and South West Utilities Co. 

$7 prior lien 

$3.079.776 

$4,210,452 

$6 prior lien 

1.058,000 

1,463,375 

$7 preferred 

4,130,785 

6.970,542 

American Public Service Co. 

7% preferred 

2,338,100 

3,629.900 

And the Commission having 

reason 

to believe that: 


(22) The corporate structures and/or continued exist¬ 
ence of Central and South West Utilities Company and 
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American Public Service Company unduly and unneces¬ 
sarily complicate the structure and unfairly and inequit¬ 
ably distribute voting power among the security holders 
of the holding company system of The Middle West 
Corporation. 

(23) Voting power is unfairly and inequitably dis¬ 
tributed among the respective security holders of Central 
and South West Utilities Company and American Public 
Service Company. 

Wherefore, it is ordered that, pursuant to Section 11 
(b) (2) of the Public Utility Holding Company Act of 
1935, a hearing shall be held at the office of the Securities 
and Exchange Commission, 1778 Pennsylvania Alvenue, 
N. W., Washington, D. C., on the 6th day of January, 
1941, at 10 o’clock in the forenoon of that day to deter¬ 
mine (1) whether the allegations of paragraphs 1 through 
23 inclusive are true and accurate; (2) what action or 
steps, if any, are necessary and shall be required to be 
taken by The Middle West Corporation, Central and 
South West Utilities Company and/or American Public 
Service Company to insure that the corporate structures 
and/or continued existence of Central and South West 
Utilities Company and/or American Public Service Com¬ 
pany do not unduly or unnecessarily complicate the struc¬ 
ture or unfairly or inequitably distribute voting power 
among the security holders of the holding company system 
of The Middle West Corporation; (3) what action or steps, 
if any, are necessary and shall be required to be taken by 
Central and South West Utilities Company and/or Amer¬ 
ican Public Service Company to insure that voting power 
is not. unfairly and inequitably distributed amon? the 
respective security holders of Central and South West 
Utilities Company and American Public Service Com¬ 
pany; and (4), if, in order to insure that the corporate 
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structure and/or continued existence of Central and South 
West Utilities Company and/or American Public Service 
do not unduly or unnecessarily complicate the structure or 
unfairly or inequitably distribute voting power, among the 
security holders of the holding company system of The 
Middle West Corporation and to insure that voting power 
is not unfairly and inequitably distributed among the re¬ 
spective security holders of Central and South West Utili¬ 
ties Company and American Public Service Company, it 
is necessary that the Commission order disposition of the 
assets of Central and South West Utilities Company 
and/or American Public Service in accordance with a fair 
and equitable reorganization plan. 

2564 It is further ordered that Edward C. Johnson or 
any other officer or officers of the Commission desig¬ 
nated by it for that purpose shall preside at the hearing 
in such matter. The officer so designated to preside at 
any such hearing is hereby authorized to exercise all 
powers granted to the Commission under Section 18 (c) 
of said Act and to a Trial Examiner under the Commis¬ 
sion’s Rules of Practice; and 

It is further ordered that the Secretary of the Commis¬ 
sion shall serve notice of the aforesaid hearing by mailing 
a copy of this order by registered mail to The Middle West 
Corporation, Central and South West Utilities Company, 
and American Public Service Company, not less than 
twenty days prior to the date hereinbefore fixed as the 
date of hearing; and that notice of said hearing is hereby 
given to The Middle West Corporation; Central and South 
West Utilities Company, and American Public Service 
Company, the security holders and consumers of said com¬ 
panies, all States, municipalities, and political divisions of 
States within which are located any of the utility assets 
of any of said companies, or under the laws of which any 
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of said companies are incorporated, all State commissions, 
State security commissions and all agencies, authorities, 
or instrumentalities of any one or more States, municipali¬ 
ties or other political sub-divisions having jurisdiction 
over any of said companies or over any of the businesses, 
affairs or operations of any of said companies; thjjit such 
notice shall also be given by a general release of th^ Com¬ 
mission, distributed to the press and mailed to the ^nailing 
list for releases issued under the Public Utilitv Holding 
Company Act of 1935; and that further notice be gfven to 
all persons by publication of this order in the federal 
Register not later than twenty days prior to the date 
hereinbefore fixed as the date of hearing; and 

It is ordered that any person proposing to intervene in 
these proceedings shall file with the Secretary of the Com¬ 
mission on or before the 26th day of December, 1940, his 
request or application therefore as provided by Rule XVTT 
of the Rules of Practice. 

By the Commission. 

Francis P. Brassor, 

(seal) Secretary. 
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ORDER OF THE COMMISSION DATED DECEMBER 7, 
1940 CONSOLIDATING HEARING 

[CAPTION OMITTED] 

2565 Central and South West Utilities Company and 
American Public Service Company, both registered 
holding companies and subsidiaries of The Middle West 
Corporation, a registered holding company, having filed 
an application and declaration pursuant to Section 6 (a), 
7, 9 (a), 10 (a), 11 (g) and 12 (d) of the Public Utility 
Holding Company Act of 1935, in regard to a proposed 
consolidation of Central and South West Utilities Company 
and American Public Service Company; and 

The Commission having instituted proceedings pursuant 
to Section 11 (b) (2) of the Act to determine (1) what 
action or steps, if any, are necessary and shall be re¬ 
quired to be taken by The Middle West Corporation, 
Central and South West Utilities Company and/or Amer¬ 
ican Public Service Company to insure that the corporate 
structures and/or continued existence of Central and 
South West Utilities Company and/or American Public 
Service Company do not unduly or unnecessarily com¬ 
plicate the structure or unfairly or inequitably distribute 
voting power among the security holders of the holding 
company system of The Middle West Corporation; (2) 
what action or steps, if any, are necessary and shall be 
required to be taken by Central and South West Utilities 
Company and/or American Public Service Company to 
insure that voting power is not unfairly and inequitably 
distributed among the respective security holders of Cen¬ 
tral and South West Utilities Company and American 
Public Service Company; and (3) if, in order to insure 
that the corporate structure and/or continued existence 
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of Central and South West Utilities Company 
2566 and/or American Public Service do not unduly or 
unnecessarily complicate the structure or unfairly 
or inequitably distribute voting power among the security 
holders of the holding company system of The Middle 
West Corporation and to insure that voting power is not 
unfairly and inequitably distributed among the respective 
security holders of Central and South West Utiliti es Com¬ 
pany and American Public Service Company, it is neces¬ 
sary that the Commission order disposition of the assets 
of Central and South West Utilities Company and/or 
American Public Service in accordance with a ^air and 
equitable reorganization plan; and 

It appearing to the Commission that the matters are 
related and involve common questions of law a:id fact; 
that evidence offered in respect of each of the said mat¬ 
ters may have a bearing on the other matters; and that 
substantial savings in time, effort, and expense will result 
if the hearings on said matters are consolidated so that 
they may be heard as one matter, and so that evidence 
adduced in each matter may stand as evidence in the 
others for all purposes: 

It is ordered that the heearings on said matters be, and 
they hereby are, consolidated. The Commission (reserves 
the right, if at any time it may appear conducive to an 
orderly and economic disposition of any proceeding or pro¬ 
ceedings herein, to order a separate hearing concerning 
such proceeding or proceedings, to close the record with 
respect to any of the matters, or to take action on any of 
the matters prior to the closing of the record on tqe other 
matters. 


By the Commission. 
(seal) 


Orval L. DuB 
Recording Se 


ois, 

cretary 
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2574 ANSWER OF CENTRAL AND AMERICAN TO 
NOTICE OF AND ORDER FOR HEARING PUR- 

SUANT TO SECTION 11 (b) (2) OF THE PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935 

[CAPTION OMITTED] 

Respondents, Central and South West Utilities Company 
and American Public Service Company, and each of them, 
answering the notice of and order dated December 5, 
1940 for hearing pursuant to Section 11(b)(2) of the 
Public Utility Holding Company Act of 1935 and the 
order dated December 7, 1940 consolidating the hearing 
in the above matter and in the Matter of Central and 
South West Utilities Company and American Public 
Service Company (File No. 46-205), both issued by the 
Securities and Exchange Commission: 

1. Admit the allegations contained in paragraphs (1) 
through (6), inclusive, of such order dated December 5, 
1940, except that they aver that in the year 1932 one 
quarter of the regular annual rate of dividend was paid 
on each issue of Prior Lien and Preferred Stock of re¬ 
spondent Central and South West Utilities Company. 

2. Deny the allegations contained in paragraph 7 

2575 of such order dated December 5, 1940, except that 
they admit that as of November 30, 1939 Central 

and South West Utilities Company and The Middle 
West Corporation owned securities of American Public 
Service Company as follows: 

Central and South 

The Middle I Test West Utilities 

Corporation Company 

' - K -' 

Class of Securities Shares % of Class Shares % of Class 

7 % Preferred Stock 36,421 45.67 

Common Stock —0— 


96,166 


99.72 
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3. Admit the allegations contained in paragraphs 8 
and 9 of such order dated December 5, 1940. 

4. Deny the allegations contained in paragraph 10 
of such order dated December 5, 1940, except that they 
admit that as of November 30, 1939 the distribution of 
voting power among the classes of stockholders of Ameri¬ 
can Public Service Company was as follows: 


No. of Shares % 

7% preferred 79,746 45.26 

Common 96,434 54.74 

176,180 100.00 


5. Admit the allegations contained in paragraphs 11 
and 12 of such order dated December 5, 1940. 

6. Deny the allegations contained in paragraph 13 of 
such order dated December 5, 1940. 


7. Deny the allegations contained in paragraph 14 of 
such order dated December 5, 1940, except that they admit 
that as of November 27, 1935 The Middle West Corpora¬ 
tion owned directly, and indirectly through its wholly 
owned subsidiary Allied Service Company, among securi¬ 
ties of other companies, securities of Cent ral and 
2576 South West Utilities Company and American Public 
Service Company, as follows: 


Central and South West Utilities 
Company 
$7. Prior Lien 
$6. Prior Lien 
$7. Preferred 
Common Stock 

American Public Service Company 
7% Preferred 

Common (owned by C. & S. W. U. Co.) 


Shares 

21,^03 

11,500 

28j776 

1,768,410 

Shares 

13j040 

96,166 
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8. Deny the allegations contained in paragraph 15 of 
such order dated December 5, 1940, except that they 
admit that between November 27, 1935 and November 30, 
1939, and by reason of the acquisitions described in para¬ 
graph 12 of such order, The Middle West Corporation 
increased its direct and indirect ownership of the total 
voting power attached to the prior lien and preferred 
stocks of Centra] and South West Utilities Company from 
23.69% to 52.97%. Between the same dates it increased 
its direct and indirect ownership of the voting power 
attaching to the preferred stock of American Public 
Service Company from 16.35% to 45.67%. 

9. Deny the allegations contained in paragraph 16 of 
such order dated December 5, 1940, except that they 
admit that The Middle West Corporation owns sufficient 

voting stock of Central and South West Utilities 
2577 Company to elect a Board of Directors of that com¬ 
pany and The Middle West Company did vote its 
stock to elect the members of said Board, and except that 
they admit that Central and South West Utilities Company 
owns sufficient voting stock of American Public Service 
Company to elect a Board of Directors of that company 
and Central and South West Utilities Company did vote 
such stock to elect the members of such Board. 

10. Deny the allegations contained in paragraph 17 of 
such order dated December 5, 1940, except that they 
admit that Central and South West Utilities Company 
owns sufficient voting stock of Southwestern Gas and 
Electric Company, Central Power and Light Company, 
Public Service Company of Oklahoma and American Pub¬ 
lic Service Company to elect Boards of Directors of said 
companies and that Central and South West Utilities 
Company did vote its stock to elect the members of said 
Boards, and except that they admit that American Public 
Service Company owns sufficient voting stock of West 
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Texas Utilities Company to elect the Board of Directors 
of said company and American Public Service Company 
did vote its stock to elect the members of said Board. 

11. Deny the allegations contained in paragraph 18 of 
such order dated December 5, 1940, except that they 
admit that between the dates of November 27, 1935 and 
November 30, 1939 the principal source of income of 
Central and South West Utilities Company was dividends 
upon securities of Southwestern Gas and Electric Com¬ 
pany and Public Service Company of Oklahoma. 

12. Admit the allegations contained in para- 
2578 graphs 19 and 20 of such order dated December 5, 
1940. 

13. Deny the allegations contained in paragraph 21 of 
such order dated December 5, 1940, except that they 
admit that the securities acquired as described i:i para¬ 
graph 12 of such order had a stated value and an in¬ 
voluntary liquidation value as follows: 

Aggregate Involuntary 
Aggregate Liquidation Value 
Stated or plus dividend to 
par value November 30,1939 

Central and South West 

Utilities Co. 


$7. Prior Lien 

$3,079,776 

$4,191, S45 

$6. Prior Lien 

1,058,000 

1,463,373 

$7. Preferred 

4,130,785 

6,944,255 

American Public Service 



Company 



7% Preferred 

2,338,100 

3,616,33:3 


14. Deny the allegations contained in paragraph 22 of 
such order dated December 5, 1940, except that they 
aver and believe that consummation of the proposed 
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Plan of Consolidation of respondents on which a report 
of the Securities and Exchange Commission was requested 
pursuant to Section 11(g) of the Public Utility Holding 
Company Act of 1935 in the proceeding bearing File No. 
46-205 instituted February 8, 1940 (which report has not 
been rendered to date), or consummation of a plan sub¬ 
stantially similar thereto, is to the best interest of all 
stockholders of respondents; that such Plan is well within 
the standards which the Commission is required by 
2579 such Act to consider and apply in rendering a re¬ 
port or entering any order in respect of such Plan; 
and that the Commission is authorized and amply justified, 
by the terms of such Act, in rendering a report favorable 
to such Plan and permitting its consummation. 

15. Deny the allegations contained in paragraph 23 of 
such order dated December 5, 1940. 

Respondents aver that: 

(a) They registered under the Public Utility Holding 
Company Act of 1935 in full reliance on the Commission’s 
Rule U-4, as amended, under said Act, whereby they 
waived no rights; and this answer likewise is filed in 
full reliance on said Rule U-4, as amended; 

(b) They lawfully acquired and became lawfully 
possessed of the securities and other assets now owned 
by them in the manner provided by law at the times of 
such acquisition. Respondents are advised by counsel 
that notwithstanding anything to the contrary apparently 
stated in the Public Utility Holding Company Act of 
1935 and the rules and regulations promulgated thereunder 
or implied in said order dated December 5, 1940, they 
are lawfully entitled to own and retain securities and 
other assets now owned by them, until such time as they 
determine in their own judgment voluntarily to dispose 
thereof; and 
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(c) Any order by the Securities and Exchange Com¬ 
mission purporting to he in pursuance of the provisions 
of Section 11 (b)(2) or any other section of the Public 
Utility Holding Company Act of 1935 which would re¬ 
quire respondents to divest themselves of any 

2580 securities or property now owned would be contrary 
to the intent and provisions of said Act and said 

order and Act, if otherwise construed, would be unlawful, 
null and void and contrary to the provisions of the Con¬ 
stitution of the United States and that said order and 
said Act so construed would (i) constitute a regulation 
of matters not within the powers conferred upon Congress 
by the Constitution of the United States and in violation 
of the Tenth Amendment thereof, (ii) constitute an unlaw¬ 
ful exercise of legislative power in violation of Article 
1, Section 1 and Article I, Section 8 of the Constitution, 
and (iii) deprive security holders of respondents of liberty 
and property without due process of law and without 
compensation in violation of the Fifth Amendment ;>f the 
Constitution, and that such act, if construed to authorize 
any such order, would be likewise contrary to the provi¬ 
sions of said Constitution and such order and the Act 
would be null and void. 

Neither the filing of this answer nor the acceptance 
of or reliance upon any order, rule or regulation, nor the 
compliance with any provision of said Act, the rules and 
regulations, or of any order or direction of the Securities 
and Exchange Commission shall be deemed a waiver of 
any constitutional or legal rights of respondents, all of 
which are hereby expressly reserved. If this reservation 
and the refusal to waive any constitutional or legal right 
shall be held invalid or inoperative by any court ot com¬ 
petent jurisdiction, this answer shall be deemed to have 
been and be void and of no effect from any date 

2581 specified in written notice given to the Securities 
and Exchange Commission by or on behalf of re¬ 
spondents that this answer is void and of no effect. 
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Wherefore, respondents have caused this instrument to 
be executed on their behalf by their respective authorized 
officers this 5th day of February, 1941. 

Central and South West Utilities 
Company 

By Gail Belden 

President 


American Public Service Company 

By B. P. Stevenson 
Vice-President 


Counsel: 


WlNTHROP, StIMSON, PUTNAM & ROBERTS, 

32 Liberty Street, 

New York, N. Y. 


i 



A77 


DOCUMENT No. 89 

2583 ANSWER OF MIDDLE WEST TO NOTICE OF 
AND ORDER FOR HEARING PURSUANT TO 
SECTION 11 (b) (2) OF THE PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1935 

[CAPTION OMITTED] 

Respondent, The Middle West Corporation, answering 
the notice of and order dated December 5, 1940 for hear¬ 
ing pursuant to Section 11(b)(2) of the Public Utility 
Holding Company Act of 1935 and the order dated De¬ 
cember 7, 1940 consolidating the hearing in the above 
matter and in the Matter of Central and South West 
Utilities Company and American Public Service Company 


(File No. 46-205); both issued by the Securitid 


s and 


Exchange Commission: 

i 

1. Admits the allegations contained in paragraphs (1) 
through (6), inclusive, of such order dated December 
5, 1940, except that it avers that in the year 1932 one 
quarter of the regular annual rate of dividend was paid 
on each issue of Prior Lien and Preferred Stock of re¬ 
spondent Central and South West Utilities Company. 

2. Denies the allegations contained in paragraph 7 of 
such order dated December 5, 1940, except that it admits 

that as of November 30, 1939 Central and South 
2584 West Utilities Company and The Middle West Cor¬ 
poration owned securities of American Public Serv¬ 
ice Company as follows: 

Central and South 

The Middle West lVest Utilities 

Corporation Company 


Class of Securities 

77c Preferred Stock 
Common Stock 


Shares 7c of Class 
36,421 45.67 


Shares 7c 

— 0 — 
96,166 


of Class 

— 0 — 
99.72 
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3. Admits the allegations contained in paragraphs 8 
and 9 of such order dated December 5, 1940. 

4. Denies the allegations contained in paragraph 10 of 
such order dated December 5, 1940, except that it admits 
that as of November 30, 1939 the distribution of voting 
power among the classes of stockholders of American 
Public Service Company was as follows: 


No. of Shares % 

7% Preferred 79,746 45.26 

Common 96,434 54.74 


176,180 100.00 


5. Admits the allegations contained in paragraphs 11 
and 12 of such order dated December 5, 1940. 

6. Denies the allegations contained in paragraph 13 
of such order dated December 5, 1940. 

7. Denies the allegations contained in paragraph 14 
of such order dated December 5, 1940, except that it 
admits that as of November 27, 1935 The Middle West 
Corporation owned directly, and indirectly through its 
wholly owned subsidiary Allied Service Company, among 

securities of other companies, securities of Central 
2585 and South West Utilities Company and American 
Public Service Company, as follows: 


Central and South West Utilities 

Company . Shares 

$7. Prior Lien 21,803 

$6. Prior Lien 11,500 

$7. Preferred 28,776 

Common Stock 1,768,410 

American Public Service Company Shares 

7 % Preferred 13,040 


Common (owned by C. & S. W. U. Co.) 96,166 
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8. Denies the allegations contained in paragraph 15 
of such order dated December 5, 1940, except that it 
admits that between November 27, 1935 and November 30, 
1939, and by reason of the acquisitions described i:i para¬ 
graph 12 of such order, The Middle West Corporation 
increased its direct and indirect ownership of the total 
voting power attached to the prior lien and preferred 
stocks of Central and South West Utilities Company from 
23.69% to 52.97%. Between the same dates it increased 
its direct and indirect ownership of the voting power 
attaching to the preferred stock of American Public Serv¬ 
ice Company from 16.35% to 45.67%. 

9. Denies the allegations contained in paragraph 16 
of such order dated December 5, 1940, except that it 
admits that it owns sufficient voting stock of Central and 
South West Utilities Company to elect a Board of Direc¬ 
tors of that company and it did vote its stock to elect 

the members of said Board, and except that it admits 
2586 that Central and South West Utilities Company 
owns sufficient voting stock of American Public 
Service Company to elect a Board of Directors of that 
company and Central and South West Utilities Company 
did vote such stock to elect the members of such Board. 

10. Denies the allegations contained in paragraph 17 
of such order dated December 5, 1940, except that it admits 
that Central and South West Utilities Company owns 
sufficient voting stock of Southwestern Gas and Electric 
Company, Central Power and Light Company, Public 
Service Company of Oklahoma and American Public 
Service Company to elect Boards of Directors cf said 
companies and that Central and South West Utilities Com¬ 
pany did vote its stock to elect the members of said 
Boards, and except that it admits that American Public 
Service Company owns sufficient voting stock of West 
Texas Utilities Company to elect the Board of Di rectors 
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of said company and American Public Service Company 
did vote its stock to elect the members of said Board. 

11. Denies the allegations contained in paragraph 18 
of such order dated December 5, 1940, except that it 
admits that between the dates of November 27, 1935 and 
November 30, 1939 the principal source of income of 
Central and South West Utilities Company was dividends 
upon securities of Southwestern Gas and Electric Com¬ 
pany and Public Service Company of Oklahoma. 

12. Admits the allegations contained in para- 
2587 graphs 19 and 20 of such order dated December 
5, 1940. 

13. Denies the allegations contained in paragraph 21 
of such order dated December 5, 1940, except that it 
admits that the securities acquired as described in para¬ 
graph 12 of such order had a stated value and an in¬ 
voluntary liquidation value as follows: 


Central and South West 
Utilities Company 

Aggregate 
Stated or 
par value 

Aggregate Involuntary 
Liquidation Value 
plus dividend to 
November 30,1939 

$7. Prior Lien 

$3,079,776 

$4,191,845 

$6. Prior Lien 

1,058,000 

1,463,375 

$7. Preferred 

American Public Service 
Company 

4,130,785 

6,944,255 

7% Preferred 

2,338,100 

3,616,339 


14. Denies the allegations contained in paragraph 22 
of such order dated December 5, 1940, except that it 
avers and believes that consummation of the proposed 
Plan of Consolidation of Central and South West Utilities 
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Company and American Public Service Company, on which 
a report of the Securities and Exchange Commission was 
requested pursuant to Section 11(g) of the Public Utility 
Holding Company Act of 1935 in the proceeding Rearing 
File No. 46-205 instituted February 8, 1940 (which report 
has not been rendered to date), or consummation of a plan 
substantially similar thereto, is to the best interest of all 
stockholders of Central and South West Utilities Company 
and American Public Service Company; that such 
2588 Plan is well within the standards which the Com¬ 
mission is required by such Act to consider and 
apply in rendering a report or entering any order in 
respect of such Plan; and that the Commission is author¬ 
ized and amply justified, by the tenns of such Act, in 
rendering a report favorable to such Plan and permitting 
its consummation. 

15. Denies the allegations contained in paragraph 23 
of such order dated December 5, 1940. 

Respondent avers that: 

(a) It registered under the Public Utility folding 
Company Act of 1935 in full reliance on the Commission’s 
Rule U-4, as amended, under said Act, whereby it waived 
no rights; and this answer likewise is filed in full reliance 
on said Rule U-4, as amended; 

(b) It lawfully acquired and became lawfully possessed 


of the securities and other assets now owned bv it 


manner provided by law at the times of such acquisition, 
and a substantial portion of said securities and other 
assets were acquired by it or its predecessor in title prior 
to the enactment of the Public Utility Holding Company 
Act of 1935, and all acquisitions of such securities and 
assets by it subsequent to the enactment of such Aci; were 
made in strict compliance with the rules and regulations 
under such Act promulgated by the Securities and Ex¬ 


in the 
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change Commission and with the full knowledge and con¬ 
sent of the Securities and Exchange Commission. 

2589 Respondent is advised by counsel that notwith¬ 
standing anything to the contrary apparently stated 

in the Public Utility Holding Company Act of 1935 and 
the rules and regulations promulgated thereunder or im¬ 
plied in said order dated December 5, 1940, it is lawfully 
entitled to own and retain securities and other assets now 
owned by it, until such time as it determines in its own 
judgment voluntarily to dispose thereof; and 

(c) Any order by the Securities and Exchange Com¬ 
mission purporting to be in pursuance of the provisions 
of Section 11(b)(2) or any other section of the Public 
Utility Holding Company Act of 1935 which would require 
respondent to divest itself of any securities or property 
now owned would be contrary to the intent and provi¬ 
sions of said Act and said order and Act, if otherwise 
construed, would be unlawful, null and void and contrary 
to the provisions of the Constitution of the United States 
and that said order and said Act so construed would (i) 
constitute a regulation of matters not within the powers 
conferred upon Congress by the Constitution of the United 
States and in violation of the Tenth Amendment thereof, 
(ii) constitute an unlawful exercise of legislative power 
in violation of Article I, Section 1 and Article I, Section 
8 of the Constitution, and (iii) deprive security holders 
of respondent of liberty and property without due process 
of law and without compensation in violation of the Fifth 
Amendment of the Constitution, and that such act, if 
construed to authorize any such order, would be likewise 
contrary to the provisions of said Constitution and such 
order and the Act would be null and void. 

Neither the tiling of this answer nor the accept- 

2590 ance of or reliance upon any order, rule or regula¬ 
tion, nor the compliance with any provision of said 

Act, the rules and regulations, or of any order or direction 
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of the Securities and Exchange Commission shall he 
deemed a waiver of any constitutional or legal rights of 
respondent, all of which are hereby expressly reserved. 
If this reservation and the refusal to waive any con¬ 
stitutional or legal right shall be held invalid or in¬ 
operative by any court of competent jurisdiction, this 
answer shall be deemed to have been and be v<j>id and 
of no effect from any date specified in written! notice 
given to the Securities and Exchange Commissioiji by or 
on behalf of respondent that this answer is void arid of no 
effect. 

Wherefore, respondent has caused this instrument to be 

duly executed on its behalf by its respective authorized 

officer this 10th dav of Februarv, 1941. 

« * * 

The Middle West Corporation 


By P. L. Smith 
President 


Counsel: 

WlNTHROP, StIMSON, PUTNAM & "ROBERTS, 

32 Liberty Street, 

New York, N. Y. 

Ralph D. Stevenson, 

20 N. Wacker Drive, 

Chicago, Illinois. 


1 
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TRANSCRIPT OF HEARING HELD FEBRUARY 11, 
1941; LINE 15, PAGE 636 THROUGH LINE 6, 
PAGE 638, BOTH INCLUSIVE 

2644 Mr. Roberts: Mr. Examiner, the rules of the 
Commission require that when a holding company 

buys stocks of a subsidiary company, it should file reports 
to the Commission showing those purchases. 

I would like marked in evidence a stipulation, which 
Mr. Field has agreed to make, showing the reports that 
were filed. 

I understand this was under the ’34 Act; but I also 
understand that the rules of the Commission as to the 
purchase of securities by a holding company of a 

2645 subsidiary under the 1935 Act were also complied 
with, and we will put in later those rules. 

Mr. Field: In connection with your last statement- 

Mr. Roberts: Isn’t that correct? 

Mr. Field: I think that I can state that the Commis¬ 
sion’s Exhibit No. 12 is a copy of the report made by 
the Middle West Corporation under the ’35 Act 
Mr. Roberts: Under the ’35 Act. 

Mr. Field: That is right. 

Mr. Roberts: Yes. 

Mr. Field: So I don’t think you need anything else. 
Mr. Austin: The only purpose is to show that those 
purchases were made within the limits of the then exist¬ 
ing rules, which change from time to time; those limits 
were raised and lowered. 

Mr. Field: You want a stipulation as to the rules in 
effect, is that right? 

Mr. Roberts: In effect. There were different rules 
applying to (a) the purchase by a utility company, or a 
holding company, of its own securities, and (b) the pur¬ 
chase by a holding company of stocks and securities of a 
subsidiary. 
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We would like to have a stipulation as to what those 
rules were, and I understand Mr. Field would haye that 
prepared for us. 

2646 Mr. Field: I think it is being prepared! and 
will even go so far as to stipulate that the acquisi¬ 
tions of the Middle West Corporation did not exceed the 
limits as approved by those rules. 

The Examiner: Then the record will show the Stipula¬ 
tion has been received and marked as Applicant’s [Exhibit 
No. 19A. 




A86 


DOCUMENT No. 91 


DECREE AND ORDER OF FINAL CONFIRMATION OF 
THE DISTRICT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS, EASTERN 

DIVISION 

[CAPTION OMITTED] 


NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED 

by the Court and the Judge thereof, that: 


2724 I. On November 27th, 1935, at five o’clock in the 
afternoon, Central Standard Time, all of the 

Debtor’s, and all of the right, title and interest of said 
Trustee of the Debtor in and to the Debtor’s, and all of 
the right, title and interest of said Trustee, as such, in and 
to, property of every kind and character, whether real, 
personal or mixed, and assets of every kind and character 
(including, among other things, but without in any manner 
limiting the generality of the foregoing, all real estate, all 
personal property, all mixed property, all choses 

2725 in action, all patents and patent applications, all 
franchises, all trade-marks, all names, all causes of 

actions at law or in equity, all claims, counterclaims and 
set-offs, all right to use the name of said Debtor for every 
purpose, all books and records, all furniture, furnishings, 
equipment and fixtures, all stocks, bonds, notes, debentures 
and evidences of indebtedness, all evidences of beneficial 
interest or participation in property of every kind and 
character, whether real, personal or mixed, all cash on 
hand and in banks and on deposit, all insurance policies 
of every kind and character, and all deeds and other title 
papers) shall vest in, and be and become the absolute 
property of, said The Middle West Corporation, free and 
clear of all claims of the Debtor, its stockholders and 
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District Court 

creditors (except as otherwise specifically provided in 
Paragraph lettered J of this decree and order). In con¬ 
firmation thereof, said Debtor, and the Trustee of said 
Debtor, shall, on and after said date, by proper convey¬ 
ances, bills of sale, assignments and other instruments of 
transfer, convey, sell, assign and transfer to said The 
Middle West Corporation, full and absolute title to, and 
shall make delivery to said The Middle West Corporation 
of, all of said property of every kind and character, 
whether real, personal or mixed and assets of every kind 
and character, free and clear of all claims of the Debtor, 
its stockholders and creditors (except as otherwise specifi¬ 
cally provided in said Paragraph lettered J). 

******* 

2726 J. The property, described in the petition of 
Leonard S. Florsheim, as Trustee of Inlancj Power 
& Light Corporation, and held by the Trustee of the 
Debtor, shall be turned over to The Middle West Corpora¬ 
tion with other property of the Debtor, and shall be held 
by The Middle West Corporation subject to the claims, if 
any, of said Leonard S. Florsheim as said Trustee and 
with notice of said claims, if any, all to the sane (but 
no greater) extent as though the Trustee of the Debtor 
herein had continued to hold said property and £.11 other 
property of the Debtor turned over to The Middle West 
Corporation shall be subject to the claims, if any, of said 
Leonard S. Florsheim, as said Trustee, asserted by him in 
said petition as respects the interest collected upon and 
the other proceeds of the property described in his said 
petition to the same (but no greater) extent as though the 
Trustee of the Debtor herein had continued to hpld said 
property. 
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DOCUMENT No. 93 

STIPULATION BETWEEN COUNSEL FOR THE 

COMMISSION AND COUNSEL FOR MIDDLE WEST 

[CAPTION OMITTED] 

2823 It is hereby stipulated and agreed by and be¬ 
tween counsel for the Securities and Exchange 

Commission and for respondent, The Middle West Corpo¬ 
ration, that The Middle West Corporation filed with the 
Securities and Exchange Commission on Form 6, promul¬ 
gated under the Securities Exchange Act of 1934, two re¬ 
ports, dated February 6, 1936, showing the number of 
shares thus declared by it to be beneficially owned as of 
November 30, 1935 by said The Middle West Corporation 
of Central and South West Utilities Company $7 prior 
lien preferred stock, $6 prior lien preferred stock, $7 
preferred stock and common stock, and of American Pub¬ 
lic Service Company 7% preferred stock; that said The 
Middle West Corporation filed with said Commission on 
Form 4, promulgated under said Securities Exchange Act 
of 1934, a report, dated February 6, 1936, showing the 
number of shares of Central and South West Utilities 
Company $7 prior lien preferred stock and $7 preferred 
stock purchased by said The Middle West Corporation in 
the month of December, 1935; and that, beginning with 
the month of February, 1936, on or before the 10th day 
of each calendar month said The Middle West Corporation 
regularly filed such a report on Form 4 for the preceding 
calendar month which is required pursuant to Sec- 

2824 tion 16(a) of the Act and Rule X-16A-l(b) of the 
Commission’s rules and regulations to be filed when¬ 
ever in such preceding calendar month it had purchased 
any shares of Central and South West Utilities Com¬ 
pany $7 prior lien preferred stock or $7 preferred stock 
or American Public Service Company $7 preferred stock. 

It is further stipulated that the date set forth on such 
Form 4 reports or the amended reports which in certain 
instances were subsequently filed to correct some deficiency 
appearing in the original such reports made by said The 
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Stipulation 

Middle West Corporation were thereafter included in a 
compilation known as “Official Summary of Security Trans¬ 
actions and Holdings” issued twice a month by said Com¬ 
mission, which compilation is furnished, without charge, 
to all persons on the mailing list of the Commission who 
evidence a desire to receive the same; that as of March 1, 
1936 said mailing list consisted of approximately 1950 
names to which list names were continuously added and 
as of March 1, 1940 consisted of approximately 4950 
names; included in said list were banks, brokers, dnancial 
institutions and daily newspapers and such compil ation is 
open to inspection at the offices of said Commission at 
Washington, D. C., at the regional offices of said Commis¬ 
sion (including one in Chicago, Illinois) and at the offices 
of registered national securities exchanges and ::s made 
available to the general public who request it; and that 
much of the information contained in such compilation is 
regularly reproduced in the financial pages of daily news¬ 
papers in financial centers, including Chicago, Illinois. 

It is further stipulated and agreed that no Form 4 
has been filed for the intervening months of August and 
December, 1939, and January, February, March, 
2825 September and November, 1940 with respect to own¬ 
ership of securities of Central & South West Utili¬ 
ties Company, or for the months of February, June and 
October, 1936, January, 1937, August and December, 1939, 
and January, February, March and June—December, in¬ 
clusive, 1940, with respect to ownership of seeuifities of 
American Public Service Company. 

Frank Field, 

Counsel to the Securities and 
Exchange Commission. 

WlNTHROP, StIMSON, ] ?UTNAM 

& Roberts, 

Counsel to Respondent, The 
Middle West Corporation. 
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DOCUMENT No. 100 
2890 


1940 ANNUAL REPORT OF CENTRAL 
(Balance Sheets and Income and 

CENTRAL AND SOUTH 

Balance Sheet— 

ASSETS 


Investments in Subsidiary Companies Consolidated: 

Common stocks, stated at underlying book values at 
respective dates of quasi-reorganizations of subsidi¬ 
ary companies, plus subsequent additions at cost— 

Public Service Company of Oklahoma—86,673 

shares (86.673% interest)__ $ 9,131,287.71 

American Public Service Company, subsidiary 
holding company—96.234 94/100 shares (99.79% 

interest), less reserve of $1,619,062.93. 8,068,346.69 

Central Power and Light Company—202,180 shares 

(100% interest) _ 7,721,039.00 

Southwestern Gas and Electric Company—434,500 
shares (100% interest), of which 71,000 shares 

are pledged in connection with long-term debt_ 4,300,000.00 

Peoples Ice Company—4,000 shares (100% in¬ 
terest) _ 100,000.00 

Preferred stocks, at par value.. 3,600.00 


i 

I 

i 

I 

I 

$29,324,273.40 


Other Investments, at cost or less: 

Notes and accounts receivable... $ 166,385.19 

Stocks, bonds and other investments__ 4,663.00 171,048.19 


Organization 


117,467.53 


Current Assets: 

Cash .. 

Accounts receivable _ 

Prepayments _ 


$ 291,761.66 
2,050.75 

3,121.80 296,934.21 


i 

i 


$29,909,723.33 
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AND SOUTH WEST UTILITIES COMPANY 
Earned Surplus Statements Only) 

WEST UTILITIES COMPANY 
December 31, 1940 

LIABILITIES 


Capital Stock and Surplus: 

Common stock— 

Authorized 3,375,000 shares, par value 50 cents per 
share 

Issued 3,371,486 shares, less 254 shares reacquired 
Preferred stock, cumulative— 

Authorized 135,000 shares without par value— 

$7 dividend series—133,250 shares issued, less 
100 shares reacquired, entitled on involun¬ 
tary liquidation to $100 per share, aggre¬ 
gating $13,315,000 for shares outstanding— 

stated value ..... 

Prior lien preferred stocks, cumulative— 

Authorized 130,000 shares without par value, en¬ 
titled on involuntary liquidation to $100 per 
share, aggregating $12,890,000 for shares out¬ 
standing—stated value— 

$7 dividend series—117,400 shares issued and 

outstanding ___ 

$6 dividend series—11,500 shares issued and 
outstanding .. 


Capital surplus—arising principally from reduction in 
common stock capital and cancellation of reacquired 

preferred stock ... 

Earned surplus, since February 1, 1937, date of quasi- 
reorganization (see Note 1)... 

Long-Term Debt: 

Note payable to bank, 2^%, due May 10, 1944 (71,000 
shares of common stock of Southwestern Gas and 
Electric Company pledged as collateral)_ 


$ 1,686,241 


03 


12,240,182 


11,367,526 

1,058,000. 


22 


17 

00 


$26,351,94942 


68,171. 

960,511. 


47 

72 


Current Liabilities: 
Accounts payable 
Accrued taxes .... 
Accrued interest 
Other _ 


Reserves: 

Profit on sale of bonds of subsidiary companies. 

Reserve for unearned portion at February 1, 1937 (on 
a consolidated basis) of cumulative dividends not 
declared on preferred stocks of subsidiary com¬ 
panies held by the public. 

Contingent Liabilities, approximately..... $87,000 


27.846 

59,585. 

4,086.$ 

17,535. 


76 


11 

1 


$ 210,708.53 


1,259,328.49 


02 


$27,380,632.61 


950,000.00 


109,053.70 


1,470,037.02 


$ 29 , 909 , 723.33 
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1940 Annual Report of Central 


CENTRAL AND SOUTH WEST UTILITIES COMPANY 
Notes to Balance Sheet—December 31, 1940 


I (1) Cumulative dividends on prior lien and preferred stocks not declared or accrued in 
1 the accounts at December 31, 1940, amounted to $32,375 per share on the $7 prior 

lien preferred stock, $27.75 per share on the $6 prior lien preferred stock and 
$62,125 on the $7 preferred stock, and aggregated $12,391,893.75. 

(2) The Securities and Exchange Commission has instituted proceedings involving 
Central and South West Utilities Company and its subsidiaries under Section 
11 (b) (1) of the Public Utility Holding Company Act of 1935. This section, 
among other things, provides for the limitation of the operations of a holding 
company system to a single integrated public utility system apd to such other 
businesses as arc reasonably incidental or appropriate thereto; provided, however, 
that the Commission shall permit a registered holding company to continue to 
control one or more additional integrated public utility systems in the event certain 
specified conditions are present. The ultimate effect of this proceeding upon 
Central and South West Utilities Company and its security holders is not deter¬ 
minable at this time. 


I 
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CENTRAL AND SOUTH WEST UTILITIES CO 


MPANY 


2891 


Statements of Income 


For the Years Ended December 31, 1940 and IS 


»39 


Income : 

From subsidiary companies consolidated— 

Dividends on common stocks— 

Southwestern Gas and Electric Company- 

Public Service Company of Oklahoma_ 


Other dividends and interest... 
Other income- 

Total _ 


Expenses and Taxes: 

General and administrative_ 

Taxes, other than income and excess profits- 

Income taxes _ 

Excess profits tax_ 


Total 


Gross Income ......- -- -- 

Interest and Other Deductions: 

Interest on long-term debt- 

Interest on temporary loan from parent company 

Other interest --— 

Other income deductions___ 

T OTAL .................................................................... 


Net Income - 


1940 


1939 


$ 833,500.00 
693,384.00 


$ 545,250.00 
520,038.00 


$1,526,884.00 

329.04 

13,676.05 

$1,065,288.00 

317.00 

17,190.16 

$1,540,889.09 

$1,082,795.16 

$ 100,305.11 
9,802.25 
49,419.22 

$ 34,691.09 
14,116.65 
28,562.55 



$ 159,526.58 

$ 77,370.29 

$1,381,362.51 

$1,005,424.87 

$ 25,086.81 
10,111.11 
2,993.13 
6,000.00 

$ _ 

$ 44,191.05 

$- 

$1,337,171.46 

$1,005,424.87 


Statement of Earned Surplus 


Balance December 31, 1939, since February 1, 1937, date 
o f Quasi-reorganization ................................................................ 

Add: 

Net income for the year ended December 31, 1940. 

Profit on sale of securities (net)_ 


$ 512,243.08 


$1,337,171.46 

1,900.18 


1,339,071.64 


Deduct: 

Dividends on prior lien preferred stocks, 
cumulative— 

$7 dividend series—$7 per share_ $821,800.00 

$6 dividend series—$6 per share- 69,000.00 


$1,851,314.72 


$ 890,800.00 


Write-off of miscellaneous investments_ 


3.00 


890,803.00 


$ 960,511.72 


Balance December 31, 1940. 
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CENTRAL AND SOUTH WEST UTILITIES COMPANY 
AND SUBSIDIARY COMPANIES 


2892 Statements of Consolidated Income 


For the Years Ended December 31, 1940 and 1939 


Operating Revenues: 

Electric -- 

Gas _ 

Water ___ 

Tee 

Other (revenues of minor subsidiary companies not 
consolidated in 1940)_ 


1940 

$28,571,048.34 

1,340,656.00 

1.103,618.47 

2,096,432.64 


1939 

$27,440,867.11 

1,160.509.60 

1,083,619.74 

2,456,629.72 

37,739.00 


Total __ 

Operating Expenses and Taxes: 

Operation— 

Power and gas purchased for resale. 

Other -- 

Maintenance __ 

Depreciation _ 

Taxes, other than income and excess profits. 

Income taxes ____ 

Excess profits tax... 

Charges in lieu of— 

Income taxes (Note 2)... 

Excess profits tax (Note 2)—. 

Total ... 

Net Operating Income__ 

Other income (net).... 

Gross Income ... 

Interest and Other Deductions: 

Interest on long-term debt.. 

Amortization of debt discount and expense. 

Amortization of preferred stock refinancing ex¬ 
pense ... 

General interest (net). 

Provision for year’s dividends on preferred stocks 
of subsidiary companies held by the public— 

Dividends paid or declared. 

Balance of year’s dividend requirements not 

paid or declared.„. 

Other income deductions.. 

Total _ 

Consolidated Net Income (Note 1)_ 


$33,111,755.45 

$32,179,365.17 

$ 1,711,335.81 
9,393,314.13 
1.756.259.99 
4,426,060.13 
3,195,295.23 
1,054,230.97 

$ 1.553.705.87 
8,584,794.41 
1,656,733.52 
4,520,458.29 
3,089,466.47 
908,652.93 

953,049.65 

45,000.00 

436,473.23 

$22,534,545.91 

$20,750,284.72 

$10,577,209.54 

28.331.37 

$11,429,080.45 

31,611.23 

$10,605,540.91 

$11,460,691.68 

$ 3,466,017.63 
729,510.72 

$ 4,140,175.65 
591,907.75 

99,200.28 

112,749.15 

100,208.17 

2,844,561.35 

2,770,324.73 

2,598.00 

30,229.08 

295,986.38 

66,790.54 

$ 7,284,866.21 

$ 7,965,393.22 

$ 3,320,674.70 

$ 3,495,298.46 


i 


i 
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1940 Annual Report of Central 


CENTRAL AND SOUTH WEST UTILITIES COMPANY 
AND SUBSIDIARY COMPANIES 


Notes to Statements of Consolidated IncomI 


(1) Consolidated net income includes approximately $1,003,000 and $980,' 
1939, respectively, which could not be distributed as dividends 
South West Utilities Company because of prior years’ dividend 
preferred stocks of certain subsidiary companies. 


E 

000 for 1940 and 
to Central and 
Arrearages on the 


(2) These charges represent amounts equivalent to additional income a! 
taxes which would have been payable on current earnings of 
companies if those companies had not had the benefit for tax pu 
tions for discount, premium and expense resulting from the refill 
term debt. Such amounts have been credited to unamortized d 
expense as a partial offset to the items included therein applied 
which were refunded. 


nd excess profits 
jertain subsidiary 
fposcs of deduc- 
ancing of long- 
^bt discount and 
ble to the bonds 


CENTRAL AND SOUTH WEST UTILITIES COMPANY 
AND SUBSIDIARY COMPANIES 

Statement of Consolidated Earned Surplu4 


For the Year Ended December 31, 1940. 


Balance December 31, 1939, since February 1, 1937, date 
of quasi-reorganization _ 


$ 5,872,643.23 


Add: 

Net income for the year ended December 31, 1940. $ 3,320,674.70 

Undistributed earned surplus of Welcctka Pipe Line 
Company (wholly owned subsidiary) for the period 
from January 1 to October 31, 1940, date of dissolu¬ 
tion of subsidiary... 29,593.17 

Miscellaneous credits --- 26,656.64 


Deduct : 

Dividends on prior lien preferred stocks, cumulative, 
of Central and South West Utilities Company— 

$7 dividend series—$7 per share.... $ 821,800.00 

$6 dividend series—$6 per share- 69,000.00 


$ 890,800.00 

Appropriation for depreciation (see consolidated bal¬ 
ance sheet Note 3)—-- 500,000.00 

Appropriation for reserve for contingencies_ 500,000.00 

Write-off of intangibles applicable to icc properties of 

Central Power and Light Company.—.. 31,248.14 

Miscellaneous charges - 17,231.20 


Balance December 31, 1940 (sec Notes 1 and 2 of con¬ 
solidated balance sheet)___.....__ 


3,376,924.51 
$ 9,249,567.74 


1,939,279.34 


$ 7,310,288.40 
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CENTRAL AND SOUTH WEST UTILITIES 


2893 


Consolidated Balance 


ASSETS 


Utility Plants: 

Tangible property is stated substantially at original 
cost, including properties stated at original cost as 
determined by engineers of regulatory authorities or 
by other engineers. 

Intangibles represent the cost in cash and securities, 
reduced by adjustments, of the consolidated utility 
plant in excess of tangible property— 

Tangible property— 

lu.1 eC t r 1 C 

Gas - 

W ater .......■ . ■ .................................................................. 

Ice - 

General _ 


Intangibles 


$144,860,179.48 

3,689,906.80 

8,957,032.14 

13,840,764.55 

264,076.63 

$171,611,959.60 

11,730,502.68 


Current Assets: 

Cash __ 

U. S. Treasury bills (principal amount $2,400,000) at 
cost which was quoted market price at December 

31, 1940 ......_ 

Special deposits __ 

Customers’ service accounts, warrants 

and notes receivable.. $2,258,643.94 

Merchandise accounts and notes (includ¬ 
ing installments due after one year)_ 1,373,127.79 

Other accounts and notes receivable_ 344,613.89 


$3,976,385.62 

Less—Reserve for uncollectible accounts 
and notes -...___ 374,917.54 


Materials and supplies, priced at average cost. 
Prepayments __ 


Deferred Charc.es: 

Debt discount and expense in process of amortization 
(including $7,714,744.94 premium, discount and ex¬ 
penses applicable to refunded issues in process of 
amortization over unexpired terms of refunded issues 
or lives of refunding issues, whichever arc shorter) 
Preferred stock refinancing expense in process of 

amortization ..... 

Other . 


3,601,468.08 

1,322,602.19 

180,522.81 


$ 8,380,308.95 

460,801.32 

10.448.87 


$183,342,462.28 


Investments, at cost or less: 

Nonoperating property held for future development or 

resale, less reserve of $119,870.17.. $ 1,032,500.40 

Investments in wholly owned subsidiary companies not 

consolidated, less reserves of $246,462.78. 75.005.00 

Stocks, bonds and notes of miscellaneous companies, 
etc., less reserves of $38,153.00. 378,108.48 


1,485,613.88 


$ 4,576,267.71 


2,400,000.00 

234,595.87 


12,315,456.66 


8,851,559.14 


$205,995,091.96 
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COMPANY AND SUBSIDIARY COMPANIES 


Sheet—December 31, 1940 

LIABILITIES 

Capital Stock of Central and South West Utilities 
Company and Consolidated Surplus: 

Common stock— 

Authorized 3,375,000 shares, par value 50 cents per 
share 

Issued 3,371,486 shares less 254 shares reacquired 

Preferred stock, cumulative— 

Authorized 135,000 shares without par value— 

$7 dividend series—133,250 shares issued, less 
100 shares reacquired, entitled on involuntary 
liquidation to $100 per share, aggregating 
$13,315,000 for shares outstanding—stated 

Prior lien preferred stocks, cumulative— 

Authorized 130,000 shares without par value, en¬ 
titled on involuntary liquidation to $100 per 
share, aggregating $12,890,000 for shares out¬ 
standing—stated value— 

$7 dividend scries—117,400 shares issued and 

outstanding _ 

$6 dividend series—11,500 shares issued and 
outstanding ____ 


$ 1,686,241.03 


12,240,182.22 


11,367,526.17 

1,058,000.00 


$ 26,351,949.42 


Capital surplus—arising principally from reduction in 
common stock capital and cancellation of reacquired 

preferred stock ... 68,171.47 

Earned surplus, since February 1, 1937, date of quasi¬ 
reorganization (Notes 1 and 2).. 7,310,288.40 


Preferred Stocks of Subsidiary Companies Held by 
Public (entitled on involuntary liquidation to $45,451,- 

560.00)—see accompanying schedule.. 

Minority Interest in Common Stock and Surplus of 

Subsidiary Companies .... 

Long-Term Debt Outstanding (including $1,627,000 due 


in 1941)—see accompanying schedule. 

Long-Term Debt Due in 1941 Covered by Deposit: 

4% serial debentures, due February 1, 1941. $ 200,000.00 

Less—Cash on deposit for payment thereof. 200,000.00 


Current Liabilities (exclusive of $1,627,000 long-term 
debt due in 1941): 

Accounts payable . $ 1,120,543.93 

Preferred stock dividends declared (including $148,- 

549.50 covered by special deposits). 351,721.75 

Customers’ deposits . 1,892,259.29 

Accrued taxes . 2,497,183.72 

Accrued interest . 1,232,249.94 

Other . 147,382.22 


Deferred Liabilities (including $50,469.85 customers’ ad¬ 
vances for construction). 

R e s er ves * 

Depreciation .. $ 18,369,985.91 

Cumulative dividends not declared on preferred stocks 
of subsidiary companies held by the public (see ac¬ 
companying schedule of preferred stocks)_ 5,752,251.40 

Contingencies _ 577,647.25 

Other _ 25,373.66 


Contributions in Aid of Construction_ 

Contingent Liabiuties, approximately. $323,000 


$ 33,730,409.29 

43,641,705.37 

16,421.62 

95,842,801.21 


7,241,340.85 

86,900.22 

24,725,258.22 

710,255.18 

$205,995,091.% 
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CENTRAL AND SOUTH WEST UTILITIES COMPANY 
AND SUBSIDIARY COMPANIES 

Notes to Consolidated Balance Sheet—December 31, 1940 


(1) Cumulative dividends on prior lien and preferred stocks of Central and South West 

Utilities Company not declared or accrued in the accounts at December 31, 1940, 
amounted to $32,375 per share on the $7 prior lien preferred stock, $27.75 per 
share on the $6 prior lien preferred stock and $62,125 on the $7 preferred stock, 
and aggregated $12,391,893.75. 

(2) Consolidated earned surplus includes approximately $2,179,000 which could not be 

distributed as dividends to Central and South West Utilities Company because of 
dividend arrearages on preferred stocks of certain subsidiary companies. 

(3) In 1939 in connection with the issuance of bonds. Central Power and Light Com¬ 

pany, at the instance of the Securities and Exchange Commission, stated its inten¬ 
tion to provide $1,500,000 additional depreciation over a period of six years, in 
amounts of not less than $100,000 in any one year, by appropriations from surplus. 
At December 31, 1940, $600,000 had been so provided. 

(4) The Securities and Exchange Commission has instituted proceedings involving 

Central and South West Utilities Company and its subsidiaries under Section 
11 (b) (1) of the Public Utility Holding Company Act of 1935. This section, 
among other things, provides for the limitation of the operations of a holding 
company system to a single integrated public utility system and to such other busi¬ 
nesses as arc reasonably incidental or appropriate thereto; provided, however, that 
the Commission shall permit a registered holding company to continue to control 
one or more additional integrated public utility systems in the event certain speci¬ 
fied conditions are present. The ultimate effect of this proceeding upon Central 
and South West Utilities Company and its security holders is not determinable at 
this time. 
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2906 1940 ANNUAL REPORT 

of 

AMERICAN PUBLIC SERVICE COMPANY 
(Income and Earned Surplus Statements and Balance 


Sheets Only) 


AMERICAN PUBLIC SERVICE COMPANY 

Statements of Income 

For the Years Ended December 31, 1940 and 1^39 

194(1 


Income: 

Dividends on stocks of West Texas Utilities Company— 
Preferred (including $76,929 paid on arrears in 1939) 
Common —........................ 


Dividends on common stock of Public 

of Oklahoma _ 

Other _ 

Total _ 


Service Company 


$153,85! 1.00 
377,000.00 

106,616.00 
5,529.22 


$643,003.22 $317,405.46 


Expenses and Taxes: 

General and miscellaneous__ $ 18,462.58 

Taxes, other than income and excess profits_ 1,621.86 

Income taxes 2 2,391.01 

Excess profits tax__ 


Total 


$ 42,475.45 $ 21,140.25 


Net Income 


Statement of Earned Surplus 


Balance December 31, 1939—since February 1, 1937, date of 

quasi-reorganization .... 

Add —Net income for the year ended December 31, 1940. 


Deduct: 

Dividends on 7% cumulative preferred stock... 
Write-off miscellaneous investments. 


$558,222.00 

10.00 


Balance December 31, 1940-- 

Statement of Capital Surplus 

Balance December 31, 1939_ 

Transfer from reserve for profit on security transactions with 
West Texas Utilities Company, representing portion thereof 
applicable to shares of preferred stock reacquired by that 
company during 1940- 


Balance December 31, 1940.. 


1939 


$230,787.00 


79,962.00 

6.656.46 


$ 11,775.86 
1,462.61 
7,901.78 


$600,527.77 $296,265.21 


$153,818.22 

600,527.77 

$754,345.99 

558,232.00 

$196,113.99 

$375,589.34 

2,784.60 

$378,373.94 
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AMERICAN PUBLIC SERVICE COMPANY AND SUBSIDIARY 
COMPANY (WEST TEXAS UTILITIES COMPANY) 

2907 Statements of Consolidated Income 


For the Years Ended December 31, 1940 and 1939 


Operating Revenues: 

Electric (including $270,855.27 and $283,612.13 sales to 

associated companies in respective years)_ 

Water - 

ICC .........................................^................... ..I ...... ...... ................... 

Other (revenues of minor subsidiaries not consolidated 
in 1940) ___ 


Total 


Operating Expenses and Taxes: 

Operation— 

Power and gas purchased for resale_ 

Maintenance _ 

Depreciation _ 

Taxes, other than income and excess profits 

Income taxes _ 

Charges in lieu of— 

Income taxes (see note)_ 

Excess profits tax_ 

Total - 


Net Operating Income. 

Other income (net)_ 

Gross Income - 


Interest and Other Deductions: 

Interest on long-term debt_ 

Amortization of debt discount and expense_ 

General interest 

Dividends on $6 cumulative preferred stock of West 

Texas Utilities Company held by public_ 

Other income deductions_ 


Total 

Net Income _ 


1940 


$5,056,963.59 

308,336.89 

27,576.02 

271,179.49 


$5,664,055.99 


$ 72,208.35 
1,846,066.65 
302.452.82 
875,667.06 
443,087.43 
22,391.01 

191,386.02 


$3,753,259.34 


$1,910,796.65 

103,539.98 


$2,014,336.63 


$ 790,678.72 
129,111.97 
12,542.58 

280,840.50 

9,792.02 


$1,222,965.79 


$ 791,370.84 


1939 


$4,893,876.91 

302,301.95 

21,151.68 

324,612.62 

4,451.66 


$5,546,394.82 


$ 59,457.26 
1,748,864.39 
298,648.28 
877,390.87 
446,363.68 
7,901.78 

118,404.23 


$3,557,030.49 


$1,989,364.33 

89,458.66 


$2,078,822.99 


$ 934.274.68 
116,299.96 
15,556.20 

282.168.00 

22,218.83 


$1,370,517.67 


$ 708,305.32 


i 


, 


Note: 

These charges represent amounts equivalent to income taxes which would have been 
payable on current earnings if West Texas Utilities Company had not had the benefit 
for tax purposes of deductions for discount, premium and expense resulting from the 
refinancing of long-term debt. Such amounts have been credited to unamortized debt 
discount and expense as a partial offset to the items included therein applicable to the 
bonds which were refunded. 
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AMERICAN PUBLIC SERVICE COMPANY AND SUBSIDIARY 
COMPANY (WEST TEXAS UTILITIES COMPANY) 

Statement of Consolidated Earned Surplus 

For the Year Ended December 31, 1940 


Balance December 31, 1939—since February 1, 1937, date of 
quasi-reorganization of parent company. 


$1,242,045.79 


Add: 

Net income for the year ended December 31, 1940__ 

Profit on sale of gas property_ 

Deficit as of December 31, 1939 of two minor wholly 
owned subsidiary companies previously consolidated, not 
consolidated in 1940__ 


Deduct : 

Dividends on 7% cumulative preferred stock of parent 

company _ 

Excess of cost over West Texas Utilities Company’s 
stated value of 510 shares of its $6 preferred stock 

reacquired in 1940 by that company- 

Loss on sale of land- 

Write-off miscellaneous investments--- 


791,370.84 

10,474.31 


4,346.72 


806,191.87 

$2,048,237.66 


$ 558,222.00 


7,835.20 

336.75 

10.00 


566,403.95 


Balance December 31, 1940. 


$1,481,833.71 
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2908 


ASSETS 


AMERICAN PUBLIC 

Balance Sheet— 


Investments in and Advances to Subsidiary Companies: 

West Texas Utilities Company— 

Common stock (100% interest)—260,000 shares 
without par value—at underlying stated value.... $13,000,000.00 
Preferred stock (35.5% interest)—25,643 shares 
without par value, net of $150,672.68 reserve, 

stated substantially at underlying stated value.... 2,048,322.00 $15,048,322.00 


Other subsidiary companies (not consolidated)— 

Common stocks ($8,851.00) and notes receivable 
($105,629.32), stated, net of reserve, at esti¬ 
mated realizable values as of February 1, 1937, 

date of quasi-reorganization-- 25,002.00 

Other Investments: 

Common stock of Public Service Company of Okla¬ 
homa—13,327 shares (13.327% interest), stated at 
underlying book value at date of its quasi-reorgani¬ 
zation — 

Miscellaneous _ 


$ 1,404,045.29 

10.00 1,404,055.29 


Current Assets: 


Cash _____ 

Dividend receivable on preferred stock of West Texas 

Utilities Company __ 

Prepayments ___ 


$ 130,947.52 

38,464.50 

517.55 


169,929.57 


$16,647,308.86 
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SERVICE COMPANY 
December 31, 1940 


LIABILITIES 


Capital Stock: 


Common stock— 

Authorized 120,000 shares, par value $80 per share 

Issued and outstanding 96,434 shares. $ 7,714,720.00 

Preferred stock, 7% cumulative— 

Authorized 80,000 shares, par value $100 per share 
Issued and outstanding 79,746 shares, entitled on 
involuntary liquidation to $110 per share, aggre¬ 
gating $8,772,060.00 . 7,974,600.00 


$15,689,320.00 


Current Liabilities: 

Accounts payable 
Accrued taxes ... 
Other _ 


$ 4,081.87 

23,840.19 
8,975.55 


36,897.61 


Reserve for Profit on Security Transactions with 
West Texas Utilities Company. 


346,603.32 


Capital Surplus, arising principally in quasi-rcorganiza- 
tion . 


378,373.94 


Earned Surplus, since February 1, 1937, date of quasi- 
reorganization (see note). 


196,113.99 


Contingent Liabilities, approximately. $32,000 


$16,647,308.86 


Note: 

Cumulative preferred stock dividends not declared or reserved for in 
the Company at December 31, 1940 amounted to $3,608,506.50 or $45 


[the accounts of 
25 per share. 
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AMERICAN PUBLIC SERVICE COMPANY AND SUBSID 
2909 Consolidated Balance 


ASSETS 


Utility Plant: 

Tangible property—at original cost— 

Electric -- 

Water ...... 

Ice ™ 


$31,643,168.06 

3,614,713.09 

2,379,073.72 


$37,636,954.87 

Intangibles—at cost in cash and securities, reduced by 
adjustments _ 1,641,498.29 $39,278,453.16 


Investments and Advances: 

Common stock of Public Service Company of Okla¬ 
homa—13,327 shares (13.327% interest), stated at 
underlying book value at date of its quasi-reorgani¬ 
zation -- $ 1,404,045.29 

Real estate held for future development or resale, at 
cost, less reserve of $119,870.17 as determined by 

board of directors__ 832,576.57 

Investments in wholly owned subsidiary companies not 
consolidated, stated, net of reserve, at estimated 
realizable values as of February 1, 1937, date of 

quasi-reorganization ... 25,002.00 

Other, at cost or less..... 87,152.01 


2,348,775.87 


Current Assets: 

Cash _ $ 1,001,598.00 

U. S. Treasury bills (principal amount $900,000), at 
cost which was quoted market price at December 

31, 1940 ____ 900,000.00 

Special deposits -- 1,873.03 

Customers’ service accounts, warrants 

and notes receivable_ $ 449,485.37 

Merchandise accounts (including install¬ 
ments due after one year). 596,006.28 

Other accounts and notes receivable_ 133,308.06 


$1,178,799.71 

Less—Reserve for uncollectible accounts 
and notes _ 69,486.00 1,109,313.71 


Materials and supplies, priced at average cost_ 293,977.65 

Prepayments _ 30,407.16 


Debt Discount and Expense in Process of Amortization 
(including $1,534,335.78 premium, discount and expenses 
applicable to refunded issue in process of amortization 
over unexpired term of refunded issue or lives of re¬ 
funding issues, whichever arc shorter).. 


3,337,169.55 


1,663,196.69 


$46,627,595.27 
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IARY COMPANY (WEST TEXAS UTILITIES COMPANY) 
Sheet—December 31, 1940 

LIABILITIES 

Capital Stock of American Public Service Company: 

Common stock— 

Authorized 120,000 shares, par value $80 per share 

Issued and outstanding 96,434 shares. $ 7,714,720.00 

Preferred stock, 7 % cumulative— 

Authorized 80,000 shares, par value $100 per share 
Issued and outstanding, 79,746 shares, entitled on 
involuntary liquidation to $110 per share, aggre¬ 
gating $8,772,060.00 . 7,974,600.00 $15,689,320.00 


Preferred Stock of West Texas Utilities Company 
Held by the Public: 

$6 cumulative preferred—46,518 shares without par 
value (entitled on involuntary liquidation to $100 
per share, aggregating $4,651,800.00), stated at un¬ 
derlying stated value plus $253,988.28 reserve pro¬ 
vided by parent company__— 

Long-Term Debt of West Texas Utilities Company: 

First mortgage bonds, Series A, 3^4%, due May 1, 

1969 ........ $18,000,000.0(0 

serial notes, maturing serially to 1947 (including 
$438,000.00 due in 1941). 3,368,000.00 

City of Ballinger, electric light bonds, 6%, due serially 
from 1941 to 1946 (including $3,000.00 due in 1941) 17,000.00 


4,088,932.20 


Current Liabilities (exclusive of long-term debt of 
$441,000.00 due in 1941): 

Accounts payable . $ 227,398.40 

Preferred stock dividends payable by West Texas 

Utilities Company ...'._ 69,777.00 

Customers’ deposits . 211,617.64 

Accrued taxes _ 96,678.00 

Accrued interest _ 134,817.37 

Other . 15,173.69 


21,385,000.00 


Deferred Liabilities: 

Customers’ advances for construction_ $ 3,484.02 

Other . 6,732.97 


Reserves: 

Depreciation 
Other - 


Contributions in Aid of Construction. 

Capital Surplus, arising principally in quasi-reorganization 
Earned Surplus, since February 1, 1937, date of quasi¬ 
reorganization (see note). 

Contingent Liabilities, approximately-- $94,000 


$ 2,710,056.83 
17,373.60 


755,462.10 


10,216.99 


2,727,430.49 

111,025.84 

378,373.94 

1,481,833.71 


$46,627,595.27 

Note : 

Cumulative preferred stock dividends of American Public Service Compjby not declared 
or reserved for in the accounts of the Company at December 31, 19(40 amounted to 
$3,608,506.50 or $45.25 per share. 
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STIPULATION AND STATEMENT OF FACTS BETWEEN 
COUNSEL FOR CENTRAL, AMERICAN AND MIDDLE 
WEST AND COUNSEL FOR THE COMMISSION 

[CAPTION OMITTED] 

3002 It is agreed between counsel for the Applicants 
and Respondents and counsel for the Securities and 
Exchange Commission that in presenting the above mat¬ 
ters to the Commission on briefs and by oral argument, 
the following statement of facts may be used as a basis 
therefor and as a summary of, and supplement to, the 
record heretofore taken herein.* To the extent that facts 
as hereinafter stated have not been made a part of the 
record the same are hereby agreed to as though included 
therein. It is also agreed that the Commission and Appli¬ 
cants and Respondents may have recourse to facts which 
appear in the record but which are not included in this 
statement. 

To the extent that exhibits, which have been made a 
part of the record, are not specifically referred to herein, 
the same may be considered as being incorporated in this 
stipulation by reference, provided, how’ever, that excep¬ 
tions of record relating to the introduction of any exhibits 
shall be fully preserved. 


* Symbols arc used as follows: 

Tr. refers to Transcript of testimony in public hearings: 

CX refers to Commission’s exhibits; 

AX refers to Applicants’ or Respondents’ Exhibit; 

Ap. refers to the joint application filed by Applicants and Respond 
ents; 

Am. Ap. refers to the amendment to such application. 
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I. Nature and History of the Proceeding 

(1) On February 8, 1940 Central and South West) Utili- 

“Cen- 
nafter 


ties Company (hereinafter sometimes referred to as| 
tral”) and American Public Service Company (here 
sometimes referred to as “American”) filed a joint appli¬ 
cation and declaration pursuant to the provisions cf Sec¬ 
tions 6 (a), 7, 9 (a), 10 (a) and 11 (g) of the Public 
Utility Holding Company Act of 1935 (hereinafter referred 
to as the “Act”) and to Rules U-12D-1, U-12E-3, 4 and 5, 
and U-12F-1 under said Act with respect to a consolida¬ 
tion of Central and American. 

(2) Central is a registered holding company which is a 
subsidiary of The Middle West Corporation, a registered 
holding company. American is a registered holding com¬ 
pany which, in turn, is a subsidiary of Central. Central 

is the owner, among other things, of three operating 
3003 public utility subsidiaries, one of which, n 

Public Service Company of Oklahoma, 1 is also a 
holding company having one public utility opera tin 
sidiary. American has one public utility operating sub¬ 
sidiary. A corporate chart indicating the percenta 
voting control owned in their various subsidiaries by Cen¬ 
tral and American as of December 31, 1939 is appended 
hereto as Exhibit 1. [Omitted, as it is set forth |n this 
Appendix at p. A12.] 

(3) The outstanding securities of Central and Aiderican 
as of December 31, 1939, together with the amounts 


1 Public Service Company of Oklahoma heretofore filed an application 
for exemption as a holding company under Section 3 (a) (2) of he Act, 
which application was denied (Holding Company Act Release Xo. 2277). 
The Company is appealing from this ruling of the Commission. In October. 
1940 Public Service Company of Oklahoma, with a view to eliminating its 
status as an intermediate holding company, initiated proceedings be lore the 
Commission to permit the merger or consolidation of itself and its public 
utility operating subsidiary, Southwestern Light & Power Company. Public 
hearings with respect to these proceedings have been closed and thtf matter 
is now pending before the Commission. 
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thereof owned by The Middle West Corporation are as 
follows: 



Par or Stated 

Dividend 

Shares 
Owned by 


Value 

Arrears 

Middle West 

Central 

$7 prior lien pref. 

117,400 shares 

$11,367,526 

$3,800,825 

53,610 

$6 prior lien pref. 

11,500 shares 

1,058,000 

319,125 

11,500 

$7 preferred 
' 133,150 

12,240,182 

7,339,894 

73,711 

Common Stock 

3,371,232 shares 

1,686,241 


2,057,679 

American Public Service 

7% Preferred Stock 
79,746 shares 

7,974,600 

3,608,506 

36,421 

Common stock 

96,434 shares 

7,714,720 


96.166 2 


(Ap.) 


(4) The prior lien and preferred dividend arrearages 
per share of Central and American, as of December 31, 
1939, 3 were as follows: 


Central 

Arrearages 

$7 Prior lien preferred 

$32,375 

$6 Prior lien preferred 

27.75 

$7 Preferred stock 

55.125 

American Public Service 

7% Preferred Stock 

45.25 


(Ap.) 


3004 (5) The plan of consolidation as filed proposes 

the organization of a new corporation and the ex¬ 
change of its securities for the securities of Central and 
American. The following table shows the par or stated 
value, plus arrearages, of the securities of the present 
companies, and the book value (based on the aggregate 

2 Owned by Central and South West. 

3 Arrearages on the prior lien preferred stocks have remained the same 
since this date inasmuch as current dividends are being paid thereon. Ar¬ 
rearages on the $7 Preferred Stock have, however, increased, as dividends 
are not being paid on this stock. 
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underlying book value of the subsidiary companies) 
securities of the new company to be received in ex| 
therefor: 

Shares of Present Company 


Shares of New Co 


of the 
bhange 


mfany 



Par or 
Stated 
Value 

Dividend 

Arrears 

Total 

Pfd. 

Book 

Value 

Common 

Book 

Value 

Total 

Central 









1 sh. $7 
prior lien 

$96.83 

$32,375 

$129,205 

1 

$100 

2.2 $ 

55.00 

$155.00 

1 sh. $6 
prior lien 

92.00 

27.75 

119.75 

1 

100 

1.5 

37.50 

137.50 

1 sh. $7 
preferred 

91.93 

55.125 

147.055 



4 

100.00 

100.00 

100 shs. 
common 

50.00 

........ 

50.00 

.... 

.... 

1 

25.00 

25.00 

American 









1 sh. 7% 
preferred 

100.00 

45.25 

145.25 

3/4 

75 

2.5 

62.50 

137.50 

4 shs. 
common 

320.00 


320.00 



1 

25.00 

25.00 


(6) At November 30, 1939 the outstanding shares of 
stock of Central, not including such shares held in the 
treasury, together with the percentages thereof bwned 
at that date by The Middle West Corporation wire as 
follows: 

Percentage of 
Outstanding (\wn-ed 
by M. Wl 


Class 

$7 prior lien 
preferred 
$6 prior lien 
preferred 
$7 preferred 
stock 

Common Stock 


Shares 

Outstanding 


117,400 

11,500 

133,150 

3,371,232 


45.66% 

100 % 

55.36% 

61.04% 


50.51% 


As of the same date the number of shares of each 


of stock of American outstanding and the percentage 


class 
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thereof owned by The Middle West Corporation and 
Central were as follows: 

3005 Percentage of Percentage of 

Outstanding Outstanding 
Shares Owned bg Owned by 
Class Outstanding Central M. W. 

7% Preferred 

Stock 79,746 None 45.67% 

Common stock 96,434 99.72% None 

(Ap.) 

(7) After giving effect to the consummation of the 
proposed plan of consolidation, the shares owned by, and 
the voting power of, The Middle West Corporation in 
the consolidated corporation, based on the holdings of 
The Middle West Corporation in Central as of November 
30, 1939 would be as follows: 

Total Shares Middle West's 

Outstanding Holdings (Shs.) 

t -*-\ 

Preferred 188,709.5 92,425.75 4S.98% 

Common 1,041,274.32 541,665.29 52.02% 

1,229,983.82 634,091.04 51.55% 

(Ap.) 

(8) On August 2, 1940, the Commission issued a notice 
of and order for hearing. After one continuance and a 
change of the place of hearing from Washington to 
Chicago, the hearing was commenced at Chicago !>efore 
Edward C. Johnson, Trial Examiner, on September 17, 
1940 and continued to and including September 19, 1940, 
at which time it was continued subject to the call of the 
Trial Examiner. Hearings were reconvened at Chicago 
on November 12, 1940, and continued to and including 
November 14. Thereafter the hearings were reconvened 
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in Washington on February 11, 1941, and were completed 
on such date except for 1940 earnings which were to be 
subsequently supplied for the record. 

(9) On December 5, 1940, prior to the hearing held 
at Washington the Commission issued a notice of and 
order for hearing pursuant to Section 11 (b) (2) of the 
Holding Company Act with respect to The Middle West 
Corporation, Central and South West Utilities Company, 
and American Public Service Company, and on December 
7, 1940, the Commission issued an order consolidating 
the hearings on such matter with the hearings in respect 
of the application and declaration filed by Central and 
American. 

(10) At the public hearings held in Chicago a humber 
of holders of stock of each class of Central and American 
appeared, none of whom expressed agreement with, or 
approval of, the proposed plan of consolidation and all 
of whom who were heard expressed opposition to the 
proposed plan, or any plan whatsoever which would dis¬ 
turb the status quo. 

3006 II. History of Control of Central and 

American 

(1) The Central and South W 7 est Utilities Company 
was incorporated July 31, 1925, under the laws of Dela¬ 
ware, with its principal office at No. 7 West Tenth Street, 
Wilmington, Delaware, and its general offices at 72 West 
Adams Street, Chicago, Illinois. 

(2) The Central and South West Utilities Company was 
organized as a holding company and thereupon issued its 
common, preferred and prior lien stocks to the Middle 
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West Utilities Company in exchange for substantially all 
of the common stocks and certain other securities of the 
following companies operating in the Southwestern States 
of Texas, Oklahoma, Louisiana, Arkansas, and Mississippi: 
American Public Service Company; Southwestern Se¬ 
curities Company; Central Power & Light Company; 
Chickasha Gas & Electric Company; Public Service Com¬ 
pany of Oklahoma. 

(3) The Middle West Utilities Company, the predecessor 
of The Middle West Corporation, had owned or controlled 
the Chickasha Gas & Electric Company, the Public Service 
Company of Oklahoma, and the American Public Service 
Company since 1912, 1913, and 1917, respectively. 

(4) The Middle West Utilities Company had held the 
other two companies only a month, having bought the com¬ 
mon stock of the Central Power & Light Company from 
Morrison & McCall, of St. Louis, Missouri, under contract 
dated June 30, 1925, and the common stock of the South¬ 
western Securities Company, which, in turn, owned the 
common stock of Southwestern Gas & Electric Company, 
from A. B. Leach & Companv under contract dated July 
2, 1925. 

(5) While a substantial majority of outstanding com¬ 
mon stock of the Central and South West Utilities Com¬ 
pany was owned by the Middle West Utilities Company 
and affiliated interests, effective control of the Middle 
West Utilities Company, prior to 1932, was held by Tnsull 
Utility Investments, Inc., the Corporation Securities Com¬ 
pany and other interests, dominated by Samuel and 
Martin J. Insull. (CX 37A.-62 F. T. C. 559) 

(6) Central and its subsidiaries continued under the 
control of the Middle West Utilities Company until April 
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15, 1932, when receivers were appointed of the Middle 
West Utilities Company by the District Court of the 
United States for the northern district of Illinois, Eastern 
Division. The receivers continued in possession of the 
assets of Middle West Utilities Company and in control 
of its subsidiaries until July 23, 1934, when upon a peti¬ 
tion for the reorganization of Middle West Utilities Com¬ 
pany, under Section 77B of the Bankruptcy Act, as 
amended, Daniel C. Green was appointed temporary trus¬ 
tee. By an order of the court, dated October 10, 1934, 
the appointment of Daniel C. Green as trustee of the 
Middle West Utilities Company was made permanent. 
(Receiver’s and Trustee’s Reports CX 34 & 35) 

(7) The trustee continued in possession of the assets 
of Middle West Utilities Company until November 27, 
1935, when The Middle West Corporation succeeded 
3007 to all of the assets of the Middle West Utilities 
Company. (CX 13.) (AX 16). Since November 27, 
1935 Central and American have been subsidiaries pf The 
Middle West Corporation. 
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III. Facts Which Occurred While Central and 
South West Utilities Company and Ameri¬ 
can Public Service Company Were Under 
the Control of the Middle West Utilities 

Company 

(1) Central and South West Utilities Company, upon 
its organization, issued its common, preferred and prior 
lien preferred stocks to Middle West Utilities Company 


in exchange for the following: 



American Public Service Company 

Common Stock, $100 par value 

Account receivable 

Number of 
Shares 

55,037.95 

Cost to 
Middle West 
Utilities Co. 

$ 4,436,806.54 
392,299.11 

Public Service Company of Oklahoma 

Common stock, $100 par value 

Preferred Stock, $100 par value 

Account receivable 

25,005 

2,566 

1,201,277.51 

204,478.00 

959.46 

Chickasha Gas & Electric Company 

Common stock, $100 par value 

Preferred stock, $100 par value 

Notes receivable 

Account receivable 

5,000 

974 

116,239.74 
77,845.00 
4S3,500.00 
57.43 

Central Power and Light Company 

Common stock, without par value 

50,000 

6,831,157.64 

Southwestern Securities Company 

Common stock, without par value 

39,401 

4,586,352.52 

Total cost of securities 

Cash 


$18,330,972.95 

2,000,000.00 

Organization expenses paid by Middle West 
Utilities Company 


55,000.00 

Expenses 


6,085.78 

Total 


$20,392,058.73 

Interest on deferred payments, paid by Middle 
West Utilities Company, on purchases of 
securities sold to Central and South West 
Utilities Company 


149,245.83 

Total 


$20,541,304.56 


(Am. Ap.) 
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(2) The common stock, preferred and prior lien pre¬ 
ferred stock issued to Middle West Utilities Company 
in exchange for the above were as follows: 


3008 


Shares Stated Value Original Cost 


100,000 shares of no-par value 
prior lien preferred stock at 

98^ $9,850,000 

65,000 shares of no-par value 
preferred stock at 96 6,240,000 

335,000 shares no-par value com¬ 
mon stock at 25 8,375,000 

Total assigned valuation 
of Central and South 
West Utilities Company 
stock 

(Am. Ap.) 



(3) In May, 1926, 24,500 shares of $7 prior lien pre¬ 
ferred stock of Central were issued at $90 per share 
(aggregating $2,205,000) to Middle West Utilities Com¬ 
pany in exchange for the following securities of South¬ 
western Light & Power Company: 

Class B Common stock 20,805 shares 

6% cumulative Class A Common stock 7,062 shares 

The cost of said shares to Middle West Utilities Com¬ 
pany was $2,149,248.19. 

(4) The excess of the aggregate stated value of the 
capital stocks issued by Central over the cost of assets 
acquired from Middle West Utilities Company (which in 
the case of the transaction detailed in paragraph (2) 
above included $1,275,799.20 of discount suffered by Middle 
West Utilities Company in the immediate sale to the 
public of the preference stocks of Central) was included 
in subsequent eliminations. (Am. Ap.) 

(5) In August, 1926, Central and South West tltilities 
Company purchased 12,500 shares of $7 prior li^n pre- 
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ferred stock from Middle West Utilities Company at 
$90 per share. In November, 1926, Central and South 
West Utilities Company resold 5,000 shares to Middle 
West at $92 per share. An additional 400 shares (net) 
-were sold to outsiders and in 1931 the balance of 7,100 
shares was cancelled. The cost of these shares was 
$637,092.50. The excess, $50,381.33, of stated value over 
cost of said shares was credited to surplus account. (Am. 
Ap.) 

(6) As of November 8, 1928, Central and South West 
Utilities Company issued to Middle West Utilities Com¬ 
pany 13,500 shares of $6 prior lien preferred stock at a 
price of $92 per share and total consideration of $1,242,000. 
As of November 17, 1931, Central and South West Utilities 
Company reacquired 2,000 shares of this stock at a price 
of $92 per share or total consideration of $184,000. (Am. 
Ap.) 

(7) Cash dividends were paid on the common stock of 
Central during the years 1926 to 1929 inclusive at annual 
rates ranging from $1 per share to $3.75 per share. The 
common stock was split 5 for 1 on October 15, 1929. In 
the year 1930, cash dividends on common stock were dis¬ 
continued and dividends payable in common stock were 
paid as follows: 

3009 I 1930—5% 

« 1931— 6%% 

1932—3y>% 

No dividends have been paid on the common stock since 
1932. (Am. Ap.) 

(8) Dividends on the $7 and the $6 Prior Lien stocks 
were paid regularly from date of issuance to December 
31, 1931. Dividends on the Preferred stock were also 
paid regularly up to the latter date. In the year 1932, 
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one quarterly dividend was paid on each issue of Prior 
Lien stock and on the Preferred stock. No dividends 
were paid thereafter on the Prior Lien stock until De¬ 
cember, 1936, when one-fourth of the regular rate was 
paid on each issue. Full dividends have been paid on 
each issue of Prior Lien stock in the years 1937 to the 
present time. No dividends have been paid on the Pre¬ 
ferred stock since 1932. (Am. Ap.) 

(9) Dividends on the Preferred stock of American Pub¬ 
lic Service Company were paid regularly from 1916 to 
1931 inclusive. In the year 1932 one-fourth of the regular 
rate was paid. No dividends were paid on the Preferred 
stock in the years 1933 to 1935 inclusive. From 1935 
to 1939 the company has paid irregular amounts on the 
Preferred stock, per share as follows: 1936, $1.25—1937, 
$1.75—1938, $2.50 and 1939, $3.50. The company paid 
the full annual rate of dividend on this stock in 1940 
and has continued since to do so. (Am. Ap.) 

(10) Dividends were paid on the Common stock of 
American at various rates from 1921 to 1931 inclusive. 
Common dividends were discontinued in 1932 when the 
Preferred stock dividends were all discontinued. No Com¬ 
mon dividends have been paid since 1931. 

(11) The following is an excerpt from a memorandum 
on depreciation prepared by the Comptroller’s Department 
of The Middle West System dated September, 1937 (CX 
14): 

“The events of the depression seem to indicate 
that management was not as conservative as it 
might have been in following the retirement method 
for at the end of 1931 the average of the retirement 
reserves of the major systems in the country, ex¬ 
cluding the Middle West System, was only 6.63% 
of the book plant accounts. The average of the re- 
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tirement reserve of the Middle West System was 
only 3.14% of the book plant accounts. Tests have 
proven that such reserves are not adequate to meet 
losses calculated on a straight line depreciation 
basis and, except for a newly constructed property, 
are not adequate to measure the accrued deprecia¬ 
tion which usually exists in a property of reason¬ 
ably mature age. In the Middle West System at 
least it was proven that the reserves were inade¬ 
quate to meet the retirement losses which should 
have been recognized in the normal course of good 
accounting procedure. A few examples of the 
conditions in the Middle West System are given 
below— 

Central Illinois Public Service Company, oper¬ 
ating as such since 1912, was obliged to use all 
of its accumulated reserve at December 31, 1932, 
for retirement losses and, in addition, charged 
$4,398,770 of such losses to capital surplus created 
shortly thereafter. 

3010 Central Power & Light Company, operating as 
such since 1916, was obliged to use all of its 
accumulated reserve at December 31, 1932, to 
absorb retirement losses and, in addition, diverted 
$1,835,532 of such losses to capital surplus created 
in 1933. 

Kentucky Utilities Company, operating since 
1912, was obliged to use substantially all of its 
reserve at December 31,1932, for retirement losses 
not heretofore recorded. 

Northwestern Public Service Company, operat¬ 
ing as such since 1923, used all of its reserve at 
December 31,1932, and, in addition, used $469,893 
of capital surplus created in 1934 to absorb addi¬ 
tional retirement losses. 
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Southwestern Gas & Electric Company, operat¬ 
ing as such since 1912, was obliged to use all of 
its reserve at December 31, 1932, for retirement 
losses. 

There are exceptions, of course, such as Great 
Lakes Power Company, Lexington Utilities Com¬ 
pany, etc*., but they are not numerous and they 
would seem merely to show that the rule could 
have worked. The more numerous examples of the 
failure of management to make adequate reserve 
provisions seem to have provided the basis for the 
present regulatory attitude of imposing upon man¬ 
agement a rather inflexible rule of providing for 
depreciation and retirement losses, as evidenced by 
the new classification of accounts. 

Attached hereto and marked ‘Exhibit A', pages 
1 to 4, are schedules showing the provisions made 
by the important companies in the Midd e West 
System in the years 1931 to 1936 inclusive, together 
with the reserve position of the same companies at 
the end of each such year, as well as similar state¬ 
ments for the other major companies in the in¬ 
dustry. 4 This exhibit is presented for the purpose 
of illustrating the position of the respective com¬ 
panies during some of the depression years and 
the advances which have been made in subsequent 
years. The years 1931 and 1932, which were de¬ 
pression years, may be regarded as indicative of 
conditions which preceded those years, ^.nd the 
years subsequent to 1932 would seem to reflect an 
admission on the part of utility management that 
more conservatism was needed. In the Middle West 
System, these indications of conservatism directly 
reflect the policies of the new management supplied 

4 Statements as to other companies were not made a part of :he record 
and are not included herein. 
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during the receivership and trusteeship period, but 
in other systems in the industry, the trends, by and 
large, reflect the attitude of existing management.” 


THE MIDDLE WEST SYSTEM Exhibit A 

Page 1 

Per Cent of Retirement (or Depreciation) Provision 
to Book Value of Plant 

Years Ended December 31 


1 

1931 

1932 

1933 

1934 

1935 

1936 

1937 

Central and South West Group 








Central Power and Light Co. 
Public Service Co. of Okla- 

.74% 

.64% 

1.11% 

1.42% 

1.47% 

1.53% 

2.02% 

1 homa 

Southwestern Gas and Electric 

.65 

.59 

1.30 

1.80 

1.88 

1.84 

2.28 

1 Company 

Southwestern Light and 

.76 

1.49 

1.81 

2.00 

2.15 

2.25 

2.58 

Power Company 

.76 

.70 

1.69 

1.88 

1.93 

1.82 

2.21 

i West Texas Utilities Co. 

.55 

.75 

1.29 

1.46 

1.47 

1.53 

2.15 


THE MIDDLE WEST SYSTEM Exhibit A 

Page 2 

Per Cent of Retirement (or Depreciation) Reserve 
to Book Value of Plant 

Years Ended December 31 


i 

1931 

1932 

1933 

1934 

1935 

1936 

1937 

Central and South West Group 








1 Central Power and Light Co. 
Public Service Co. of Okla¬ 

2.54% 

.68% 

2.49 % 

2.11% 

2.94% 

1.35% 

3.09 % 

homa 

2.53 

3.06 

3.93 

5.87 

5.75 

8.48 

8.89 

Southwestern Gas and Electric 
Co. 

Southwestern Light and 

1.46 

.29 

1.54 

3.24 

4.52 

4.76 

6.99 

Power Co. 

2.12 

.39 

1.88 

3.64 

5.53 

13.00 

12.68 

West Texas Utilities Co. 

1.96 

1.34 

2.16 

2.88 

2.91 

1.46 

2.73 


IV. Facts Which Occurred During Reorganization 
of Middle West Utilities Company 

(1) Receivers in Equity for Middle West Utilities Com¬ 
pany were appointed April 15, 1932. On November 27, 
1935 the reorganization plan of that Company was con¬ 
firmed and all of its assets were transferred to The 
Middle West Corporation. (Subsequent to Receivership, 
a Trustee under 77B had been appointed) (CX 13-AX 16) 
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(2) Between August 1, 1925 and April 15, 1932, Middle 
West Utilities had made dispositions and acquisitions of 
securities of Central to the extent that on such later date 
it owned the following securities of that Company: 

3012 Class Shares 

$7 Prior Lien 53 

$6 Prior Lien 11,500 

<fc7 Prpfprrpd 7 79Q 

Common (No par) 2,03^318-183/400 

On that date it also owned 190 shares of the 7^> Pre¬ 
ferred Stock of American. (Am. Ap.) 

(3) Prior to November 27, 1935 the Trustee made vari¬ 
ous open market acquisitions, all pursuant to Court order, 
of the $7 Prior Lien and $7 Preferred of Central and 
the 7% Preferred of American and acquired additional 
shares of such stocks upon the liquidation of Allied 
Service Company (a wholly-owned subsidiary) sd that 
the following shares were acquired by The Middle West 
Corporation at its organization on such later date : (Am. 
Ap.) 


Central 

Shares 

$7 Prior Lien 

21,803 

$6 Prior Lien 

11,500 

$7 Preferred 

28,776 

American 


7% Preferred 

13,040 


(4) On December 29, 1933, the no par commonl stock 
of Central (3,373,633 shares of a Stated Value of 
$24,227,923.92) was changed to a par value of 81 per 
share. (AX 6a) 

(5) As of December 31, 1933, Central made certain 
downward revaluation of investments in the amount of 
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$22,707,661.81 which resulted in a net deficit for such 
company at that date of $22,014,526.41. (AX 6 (a)) This 
revaluation gave effect to balance sheet adjustments aggre¬ 
gating $26,263,661.81 made or to be made by the operating 
subsidiaries of Central. 

(6) The annual reports to Stockholders for the year 

1933 contained the following statement: (AX 6 (a)) 

“As indicated in the accompanying summary of 
surplus accounts, these adjustments resulted in a 
net deficit for the company at December 31, 1933, 
of $22,014,526.41. It will be noted that the stated 
value of the common stock, as shown on the accom¬ 
panying balance sheet, is $24,227,923.92 which is in 
excess of the surplus deficit. The Board of Direc¬ 
tors is considering plans for the elimination of 
this deficit.” 

(7) The annual report to Stockholders for the year 

1934 of Central reflected a net deficit of $22,041,046.92. 
(AX 6 (b)). That report contained the following state¬ 
ment : 

“The major source of income available to Central 
and South West Utilities Company for the payment 
of dividends on its prior lien, preferred and com¬ 
mon stocks is dividends paid to this Company on 
its holdings of common stocks of its subsidiaries. 
No revenues from this source were received during 
1934. 

3013 Of the five principal operating utility companies 
controlled by Central and South West Utilities 
Company, three, i.e., Central Power and Light Com¬ 
pany, West Texas Utilities Company and South¬ 
western Light & Power Company, earned and paid 
in 1934 only a portion of the full dividend require- 
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ments on their own preferred stock, which precluded 
the possibility of any payment on their common 
stocks. Two principal subsidiaries, Southwestern 
Gas and Electric Company and Public Service Com¬ 
pany of Oklahoma, however, paid their preferred 
dividends in full and, after applying a portion of 
their earnings to recapitalization adjustments, 
showed at the close of 1934 respectively $332,792.74 
and $310,080.95 available for common stock divi¬ 
dends. All of this, except $41,311.88 (which accrued 
to American Public Service Company as the owner 
of approximately 13% of the common stock of 
Public Service Company of Oklahoma), accrued to 
Central and South West Utilities Company. No 
common stock dividends were declared by South¬ 
western Gas and Electric Company and Public 
Service Company of Oklahoma (both of which made 
capital adjustments during the year) in order that 
their financial condition might be strengthened and 
adequate earned surplus be accumulated before the 
payment of dividends on their common stocks. 

Weleetka Pipe Line Company for the year 1934 
showed net earnings available for common stock 
(all owned by Central and South West Utilities 
Company) of $24,897.12, but no dividends were de¬ 
clared. 

The Company may be confronted during the 
year with the necessity of making substantial addi¬ 
tional cash payments on account of Federal income 
tax liabilitv for earlier years. The Government 

%i *> 

has proposed additional assessments against the 
Company and its subsidiaries on the consolidated 
returns filed for the period from December 1, 1926, 
to December 31, 1932, of $4,368,437.26. An all oca- 
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tion of this total between the companies indicates 
that your Company’s proportion would be about 
$1,157,000.00. It is believed that this proposed 
* assessment may be substantially reduced, and efforts 
in that direction are being pursued. However, since 
income tax assessments, when finally determined, 
are payable immediately and in cash, the necessity 
of husbanding cash resources is apparent. 

It is also considered advisable to continue as far 
as practicable the policy followed in recent years 
of applying the proceeds of any common stock 
dividends received from subsidiaries as well as any 
excess cash or income of this Company to a reduc¬ 
tion of its indebtedness to subsidiaries in order 
that such indebtedness may be entirely eliminated 
as rapidly as possible. 

For these reasons, and because of the deficit in 
surplus, it is not possible at this time to make any 
definite statement as to the future payment of 
dividends on this Company’s prior lien or preferred 
stocks, all of the arrears on which must be paid 
before any distribution can be made upon its com¬ 
mon stock.” 

(8) The annual report to Stockholders for 1935 of 
Central reflected a net deficit of $22,535,421.95. (AX 6 
(c)) That report contained the following statements: 

“The principal source of income available to Cen¬ 
tral and South West Utilities Company for the 
payment of dividends on its prior lien, preferred or 
common stocks, is in dividends paid to Central and 
3014 South West Utilities Company on its holdings on 
common stock of its subsidiaries. The interest of 
stockholders in the prospects for resumption of 
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dividends is recognized and the more important 
factors in connection therewith are discussed in the 
following paragraphs. 

The only subsidiary companies having earnings 
for the year ended December 31 ,1935, available 
for payment as dividends on their common stock, 
are the Public Service Company of Oklahoma, 
Southwestern Gas and Electric Company, and 
Weleetka Pipe Line Company. The income account 
for the year 1935 of Public Service Company of 
Oklahoma and its subsidiary companies reflected 
net income, after preferred stock dividend^ paid, 
of $396,879.10 of which $343,987.02 is applicable to 
the common stock owned by Central and South 
West Utilities Company. Dividends of $108,341.25 
were received from this company by Central and 
South West Utilities Company during the year. 

The income account of Southwestern Gas and 
Electric Company for 1935 reflected net income of 
$622,438.10 available for the common stock owned 
by Central and South West Utilities Company. A 
portion of this amount was used in the company’s 
surplus adjustment, described above, and for other 
surplus deductions, and the balance added to the 
company’s earned surplus account. No dividends 
were paid in 1935 on the common stock. 

The income account of Weleetka Pipe Line Com¬ 
pany for the year 1935 reflected net income avail¬ 
able for common stock owned by Central and South 
West Utilities Company of $24,262.06. No dividends 


were paid. 

While the earnings of Public Service Company 
of Oklahoma and Southwestern Gas and Electric 
Company, if maintained, will permit greater divi- 
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dends in the future on their common stocks, there 
remain other obstacles to an immediate determina¬ 
tion bv the Board of Directors of Central and 
South West Utilities Company of possible dividend 
distributions to its own stockholders as follows: 

The settlement of the Government’s claims for 
unpaid Federal income tax liability for the years 
1926 to 1931, inclusive, can, it is hoped, be concluded 
during the current calendar year. Consolidated re¬ 
serves covering the estimated income tax liability, 
for the group as a whole amounted, on December 
31, 1935, to $2,354,585.06, including a reserve for 
the liability of Central and South West Utilities 
Company, the parent company, of $696,163.69. 

When finally determined, the claims of the Gov¬ 
ernment will be payable immediately and in cash, 
and, as shown on this Company’s balance sheet, 
available cash at December 31, 1935, amounted to 
only $34,249.45. The additional cash to meet the 
final assessment of income tax liability of Central 
and South West Utilities Company may be derived 
from subsidiaries in a position to declare dividends 
on their common stocks owned by the parent com¬ 
pany. 

3015 At the close of 1935, the indebtedness of Central 
and South West Utilities Company to its sub¬ 
sidiaries amounted to $775,000, of which $555,000 
represented indebtedness to Southwestern Gas and 
Electric Company and $220,000 to Public Service 
Company of Oklahoma. It has been the policy of 
the Board to apply substantially all of the proceeds 
of any common stock dividends to the reduction of 
this Company’s indebtedness to subsidiaries. 
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There remains the necessity, before dividends can 
be paid, for correction, through recapitalization or 
otherwise, of the deficit in the Company’s surplus 
position. It will be noted from the balance sheet 
at December 31, 1935, that Central and South West 
Utilities Company (the parent company) had 
accumulated a deficit in surplus of $22,535,421.95, 
amounting to over 90% of the stated value of all 
of the common stock outstanding, viz., $24,225,889.43. 


This deficit lias resulted principally from 
reductions, in recent years, made by subsi 
in order to permit such subsidiaries to chaf 
abandoned property, profits realized on the 
properties as entireties within the Central 
South West group or with affiliated companies, un¬ 
amortized discount and expense on refunded bond 
issues, preferred stock and common stock commis¬ 
sions and expenses, unbilled income, etc. 

As a result, this Company’s investments in the 
common stocks of its subsidiaries were stated at 
December 31, 1935, at $27,713,472.53, or substantially 
at underlying book value of those subsidiaries as of 
the dates of recapitalization. The percentage of 
control bv Central and South West Utilities Com- 
pany, in the case of any subsidiary, has ne t been 
changed by these capital adjustments. 

Pending the determination of the above matters, 

which affect not onlv the income but the available 

* 

cash resources of Central and South West U tilities 
Company, it is not possible to make any definite 
statement as to the amount of dividend payments 
that it may be practicable to make upon any class 
of this Company’s stock or when such distribution 
can be made.” 


capital 
ipiaries 
ge off 
kale of 
and 
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(9) By virtue of a final decree in the District Court 
of the United States for the northern district of Illinois, 
Eastern Division, in the Matter of Middle West Utilities 
Company (No. 49923), it was adjudged and decreed, among 
other things, that the final report and account of the 
trustee be approved, that the trustee be discharged, that 
the plan of reorganization of the Middle West Utilities 
Company be confirmed and “That all creditors of, claim¬ 
ants against and stockholders of the Debtor, wheresoever 
situated or domiciled, are hereby restrained and enjoined 
from pursuing or attempting to pursue, or commence any 
suits or other proceedings at law, in equity or otherwise, 
against the new company knovm as The Middle West 
Corporation, a Delaware corporation, or any of the 
assets or property transferred by the Debtor to said The 
Middle West Corporation, directly or indirectly, on ac¬ 
count of or based upon any right, claim or interest which 
any such creditors, claimant or stockholder may 
3016 have had in, to or against said Debtor, excepting 
only such liabilities and claims as said now corpora¬ 
tion has expressly assumed or agreed to pay pursuant 
to the terms and provisions of said Plan of Reorganiza¬ 
tion.” (AX 16) 

V. Facts Which Occurred During Control by 
The Middle West Corporation 

(1) In addition to the prior lien and preferred stocks 
of Central and American which The Middle West Cor¬ 
poration acquired from the Trustee, it also acquired 
1,768,410 shares of common stock out of 3,373,351 shares 
outstanding of Central. Central in turn held over 99% 
of the common stock of American. (Am. Ap.) 

(2) At the time The Middle West Corporation acquired 
the assets of Middle West Utilities Company, including 
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the securities of Central and American, the prior lien and 
preferred stocks of those companies had become vested 
with voting rights, as prescribed by the certificates of 
incorporation of those companies, because of default in 
dividends. (Ap.) 

(3) As to Central the voting power was, and }s now, 
distributed as follows: (Ap.) 

Percentage of 


Outstanding 

117,400 shares of $7 Prior Lien 
11,500 shares of $6 Prior Lien 
133,150 shares of $7 Preferred 
3,371,232 shares of Common Stock 


Voting 


Power 


3.2$% 

0.32% 

3.6(1% 

92.79% 


(4) As to American the voting power was, and |s now, 
distributed as follows: (Ap.) 

Percent 

Outstanding Voting 


79,746 shares of 7% Preferred 
96,434 shares of Common Stock 


45.26 

54.74 


age of 
Power 


(5) From 1936 to 1939, inclusive, there was littl^ 
for the common stock of Central and less in 1936 
1939. (Tr. 203) Such common stock, however, repr<| 
an aggregate investment by the Middle West t 
Company, exclusive of stock dividends, of $11 
(Am. Ap. Ex. K.) 


value 
than in 
sented 
tilities 
>,877. 


110 , 


(6) The management of The Middle West Corp<j) 
in 1936 realized that the reorganization, had i 
feasible, of Central at that time would have r 
in but a small participation for holders of the 
stock of Central. (Tr. 492-493) 


co 


(7) For the years 1935 and 1936 Central had a Board 
of Directors consisting of five members. Of those five, 


% 

% 


ration 
been 
^suited 
imnon 
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four held positions with The Middle West Corporation as 


follows: (AX 6 (d)) 
3016A Name 

D. C. Green 
John E. Barber 
N. P. Zech 
Oliver E. McCormick 


Position with Middle West 

Director and President 
Vice-President 
Comptroller 
Treasurer 


(8) For that year officers of Central also held positions 
with Middle West as follows: (AX 6 (d)) 

Position with 

Name Office with Central Middle West 


John E. Barber Director and 

President 

N. P. Zech Director and 

Vice-President 

Gail Belden Secretary 

Oliver E. McCormick Treasurer 
C. E. Packman Auditor 


Vice-President 

Comptroller 

Secretary 

Treasurer 

Auditor 


(9) For the years 1935 and 1936 American had a Board 
of Directors of six members of whom the following held 
positions with Middle West: (AX 7E) 


Name 


Position with Middle West 


Gail Belden 
Ove B. Dentdler 
C. C. Herrmann 
C. E. Packman 


Secretary* 

Assistant Secretary 
Assistant Treasurer 
Auditor 


(10) For that year the following officers of American 
held positions with Middle West as follows: (AX 7E) 


Name 


Office with Position with Middle 
American West 


C. C. Herrmann 
Gail Belden 
Ove B. Dentdler 


President Assistant Treasurer 

Vice President Secretary 
Secretary Assistant Secretary 



A131 


Stipulation 


(11) During the greater portion of the year 1937 Cen¬ 
tral had a Board of Directors of five members, of whom 
the following held positions with Middle West: (AX 6E) 


Name 

D. C. Green 
John E. Barber 
N. P. Zech 
Oliver E. McCormick 
Gail Belden 


Position with Middle West 

President and Director 
Vice President 
Comptroller 
Treasurer 
Secretary 


(12) For that year the following officers of Central 
held positions with Middle West: (AX 7E) 

Position with. 

3017 Name Office with Central Middle West 

John E. Barber Director and Vice President 

President 

N. P. Zech Director and Comptroller 

President 

Oliver E. McCormick Treasurer Treasurer 


John E. Barber Director and 

President 

N. P. Zech Director and 

President 

Oliver E. McCormick Treasurer 


(13) For the year 1937 American had a Board of 
Directors of six members, four of whom held positions 
with Middle West as follows: (AX 7F) 


Name 

Gail Belden 
Ove B. Dentdler 
C. C. Herrmann 
C. E. Packman 


i 

Position with Middld West 
Secretary 

Assistant Secretary 

« 

Assistant Treasurer 
Auditor 


(14) Officers for that year of American who held 
positions with Middle West were Gail Belden and B. P. 
Stevenson. (AX 7F) 

(15) In the year 1938 Central had a Board of Direc¬ 
tors of four members, Belden, Boissevain and Stevenson 
being members of the Board holding positions with The 
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Middle West Corporation. Belden and Stevenson were 
also officers of Central. During that year Central and 
American had identical officers and directors. (AX 6F) 
During that year Mr. James W. Maitland was elected 
a director of Central and American so that the boards 
would have a member who was independent of The 
Middle West Corporation. Efforts were made to obtain 
a second director for each of the boards who would be 
independent of The Middle West Corporation but -were 
unsuccessful. (Tr. 242, 673) 

(16) For the year 1939 the same individuals continued 
as directors and officers of Central and American and 
retained their positions with Middle West. (AX 6F and 
7G) 



(17a) The cost, par or stated value, par or involuntary liquidating value plus dividend 
arrears (where applicable), and hook value of new securities to be received in exchange therefor, 
of acquisitions made by predecessors of The Middle West Corporation in the stocks of each of 
the classes of Central and South West Utilities Company and the 7% Preferred Stock of Ameri- 
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3019 (17b) The cost, par or stated value, par or involuntary liquidating value and book value 

of new securities to be received in exchange therefor, acquisitions made between the la*- 
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Such acquisitions were made without applications to the 
Securities and Exchange Commission since rules promul¬ 
gated under the Public Utility Holding Company Act of 
1935 and in effect at the time of the acquisitions rendered 
such applications unnecessary (Tr. pp. 676-7). 


(19) Public disclosure of the acquisitions of such securi¬ 
ties by The Middle West Corporation was made periodi¬ 
cally in the form of quarterly releases to the press and 
financial services and in the annual reports of The Middle 
West Corporation and in monthly press releases by the 
Securities and Exchange Commission. Central and Ameri¬ 
can also disclosed such acquisitions in their 1938 annual 
reports and thereafter (Tr. 328-329; AX 6, 7, 14 and 15). 


(20) From 1936 to 1939, inclusive, Central and Ameri¬ 
can had cash receipts as follows: 


3021 Year 

1936 

1937 

1938 

1939 


Central Receipts 
$ 690,847 
1,110,480 
1,447,341 
1,043,975 


American Receipts 
$130,643 
211,678 
282,124 
330,584 


Such receipts were used principally in (1) payment of 
Prior Lien or Preferred dividends, (2) retirement of debt 
and (3) payment of Federal income taxes. 


xVt no time during the period through the year 1938 
did Central or American have sufficient cash for the 
above purposes and, in addition, to purchase any substan¬ 
tial amount of their own stocks in the open market or 
otherwise. (AX 17 and 18; Tr. 166, 544, 595-596 and 618) 
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(21) From 1936 to 1939 inclusive The Middle West 
Corporation received dividends on securities of Central 
and American as follows: 

American 

Central $7 P. L. Central $6 P. L. 7% Pfd. 


1936 

1937 

1938 

1939 


$ 56,093 

279,461 
326,926 
350,250 


$ 17,250 
69,000 
69,000 
69,000 


$1,012,730 $224,250 

Grand Total—$1,490,125 


(Am. Ap.) 


/ 7p L JU. 

$ 19,764 
42,187 
71,975 
l[l9,219 

$253,145 


(22) The 1936 annual report to stockholders of Central 
contained the following statement: (AX 6d) 

“At a special meeting held in Wilmington, Dela¬ 
ware, on February 5, 1937, stockholders took favor¬ 
able action to reduce the par value of Central and 
South West Utilities Company’s Common Stock from 
$1.00 per share to 50 cents per share, with a 
reduction in the common capital account from 
$24,229,757 to $1,686,368. Subsequently, the amount 
of such reduction from the capital account was trans¬ 
ferred to capital surplus and utilized principally to 
eliminate the deficit of $22,507,716 shown on the 
books of the Company at December 31, 1936. This 
deficit in surplus had accumulated over recent years 
chiefly as a result of the recognition by Central 
and South West Utilities Company (the parent 
company) of losses and capital adjustments of its 
operating subsidiaries. 

Also, on February 5, 1937, stockholders of Ameri¬ 
can Public Service Company, a subsidiary holding 
company, voted to reduce the stated value of Ameri¬ 
can Public Service Company Common Stock from 



A138 


Stipulation 

$100 to $S0 per share, utilizing the capital surplus 
created thereby to eliminate the deficit on the books 
of that company of $1,528,518 at December 31, 
1936.” 

(23) For several years prior to the time the proposed 
plan was filed with the Commission there had been con¬ 
sideration given to some type of merger of Central 

3022 and American. (Tr. p. 140.) Officials of The Middle 
West Corporation, from the time of its organization, 
had a good many conversations to the effect that “some 
day or sometime something had to be done with the capital 
structure” of Central and American. (Tr. p. 490.) The 
former President of The Middle West Corporation was 
of the opinion that the period of his incumbency, Novem¬ 
ber 1935 through December 1937, “was a wrong period 
to attempt to reorganize Central and South West” (Tr. 
p. 357), the management’s feeling being that there were 
a great many things to be done as far as the operating 
companies were concerned in connection with the improve¬ 
ment of their capital structure and the reduction of debt 
before a basis considered sound would arrive on which 
to base a sound capital structure for the future. (Tr. 
p. 492.) Officers of The Middle West Corporation testified 
that there was nothing approved or decided upon by the 
staff or by the board of directors of The Middle West 
Corporation until the individuals concerned got down to 
“brass tacks” verv close to the end of 1939, and actually 
formulated plans when all the refinancing of the subsidiary 
companies had been completed or were in process. (Tr. 
pp. 519, 140.) (See also Tr. pp. 201, 240, 491, 510, 519 
and CX 39.) 

(24) Prior to the time when officials of Applicants and 
of The Middle West Corporation felt that a sound plan 
could be proposed, the efforts of Central and American 
had been devoted to settlement of large Federal income 
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tax claims, elimination of inter-company debt consisting, 


in part, of substantial sums owing to subsidiary com¬ 
panies, and to attempts to better the earnings of the 
operating subsidiaries by the accomplishment of the fol¬ 
lowing : 

All of the operating subsidiaries of Applicants 
have completed refunding operations at very much 
lower rates of interest, all resulting in substantially 
reduced annual fixed charges both for interest and 
preferred dividend requirements. In connection 
with these refundings a policy was adopted of 
applying the interest savings, together with other 
funds of the companies, to the retirement o|f fixed 
indebtedness and, to that end, a portion of the 
bonded debt was refunded in serial debentures or 
bank loans maturing in annual installments over 
periods of from seven to ten years from the date 
of the respective refundings. As a result, the public 
utilities subsidiary companies of Applicants had 
outstanding on March 31, 1941 an aggregate prin¬ 
cipal amount of $12,818,000 of such serial debt 
maturing in installments, all of which wil. have 
matured and become payable not later than De¬ 
cember 13, 1947. 

During the period from December 31, 1932 to 
March 31, 1941 (i) the principal amount of out¬ 
standing bonded debt and other long term indebted¬ 
ness of subsidiaries has been decreased in the aggre¬ 
gate amount of $14,160,100; (ii) the annual interest 
charges on long term debt have decreased from 
$5,488,075 for the year 1932 to $3,236,777 on long 
term debt outstanding at March 31, 1941; (iii) 
preference stocks of operating subsidiary companies 
in the hands of the public have been decrea sed in 
the aggregate amount of $3,624,659; (iv) annual 
dividend requirements on these preference stocks 
of subsidiaries in the hands of the public decreased 
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c 

3023 $532,463; (v) in 1939 and 1940 West Texas Utilities 
Company and Southwestern Light & Power Com¬ 
pany, respectively, completed the payment of arrears 
on their preferred stocks; (vi) the subsidiary com¬ 
pany charges for depreciation, which had been the 
subject of study for some years past, have been 
increased to amounts which are considered, in the 
opinion of applicants and respondents, adequate 
for each of such companies, with the result that 
the aggregate amounts annually charged to income 
and credited to retirement or depreciation reserves 
have been increased in the aggregate from 
$1,704,542 for the year 1932 to $4,426,060 for the year 
ended December 31, 1940. Central Power and Light 
Company, having accumulated dividend arrearages 
on its preferred stock, anticipates the payment in 
full of such arrearages within the next few years. 
Dividends are in arrears on the Class A Common 
Stock of Southwestern Light & Power Company, 
but 85.5% of this stock is owned by Public Service 
Company of Oklahoma. (Ap., Am. Ap. and AX 6 
and 7.) 

(25) Mr. W. C. Freeman, Vice President of The Middle 
West Corporation and an employee of Middle West Service 
Company, was primarily responsible for coordination of the 
work of formulating a plan of consolidation of Central 
and American. (Tr. 470.) Middle West Service Company 
has been at all times a wholly owned subsidiary of The 
Middle West Corporation, furnishing various services to 
The Middle West Corporation and its other subsidiary 
and sub-subsidiary companies at cost. 

(26) Mr. P. L. Smith is at present Chairman of the 
Board of Middle West Service Company and the President 
of The Middle West Corporation, having held his position 
with The Middle West Corporation since December 1, 
1937. His salary is paid equally by these two companies. 
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(27) The discretion and judgment of the management 
of The Middle West Corporation was largely but not 
exclusively determinative as to what kind of a plan of 
reorganization would be proposed and as to when it would 
be proposed. (Tr. 200.) 

ilal 


and 
s was 
ration 
were 


(28) None of the public security holders of Cent 
American had the same degree of information 
within the knowledge of The Middle West Corpd 
with respect to what sort of reorganization plan$ 
being contemplated. (Tr. 201.) 

(29) It was the desire of The Middle West Corporation 
and of the Trustee in Bankruptcy of Middle West Utilities 
Company to make open market purchases of securities 
of Central and American at as low a cost as possible. 
(Tr. 333, 353, 276.) 


the 


Ut 


(30) The 1938 Report to Stockholders of Central] 
April 10, 1939, contained the following Statement 
6 F) 

“Studies are being made of plans for 
capitalization of Central and South W’est 
Company which would result in the eliminatji 
dividend arrears and provide .a simple co 
structure. 

No definite plan has as yet been approved 
Board of Directors of the Company and befof 
plan can be submitted to stockholders, it n 
submitted to and approved by the Security 
Exchange Commission.” 


3024 


(31) In addition to exercising the votes held by 
the election of Directors of Central, Middle West, tlj 
the Service Company, interested itself in Central and its 


subsidiaries in the following manner: 


bii 


(a) Cash budgets, income or operating 
and budgets of construction expenditures ar< 


dated 
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initted by the operating companies to the staff of 
Middle West Service Company which staff discusses 
the questions presented and suggests revisions. (Tr. 
644.) 

(b) The Middle West Service Company advises 
and influences the operating subsidiaries with re¬ 
spect to their dividend policies. (Tr. 648-649.) 

(c) The Middle West Corporation, through its 
ownership of control, influences the elections of the 
president and other officers of the operating sub¬ 
sidiaries. Nevertheless, the president of The Middle 
West Corporation testified that such control and 
management does not in any sense detract from 
the independent local management which is given 
to each one of the operating subsidiaries by its 
own board of directors and by, particularly, its 
president and its senior officers; the operating 
executives have a very large measure of independent 
authority to act upon important matters; and 
initiative and responsibility of operating boards 
and officers are encouraged as a matter of policy 
by The Middle West Corporation. (Tr. 659, 660.) 

(d) Operating subsidiaries rely very largely and 
almost exclusively upon Middle West Service Com¬ 
pany, and in some respects upon The Middle West 
Corporation, for carrying out refunding programs 
for their bonds and preferred stocks, and for means 
of financing any large requirements which they may 
have. (Tr. 660-661.) 

(e) P. L. Smith, President of The Middle West 
Corporation and Chairman of The Board of [Middle 
West Service Company, travels a great deal visiting 
the territory served by the principal operating sub¬ 
sidiaries, confers with operating officials and inter¬ 
ests himself generally in the operation of the sub- 
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sidiaries. At times the operating officials act pur¬ 
suant to suggestions made by P. L. Smith. (Tr. 
663-666.) Gail Belden, President of Central and 
American, does not travel over the operating prop¬ 
erties or discuss operating matters with the manage¬ 
ments of the operating companies to the same de¬ 
gree as does Mr. Smith. 

(32) The capital structure of Central and its subsidiaries 
is complicated by reason of dividend arrearages and the 
existence of American as an intermediate holdin 
pany. (Tr. 308, 309.) Consummation of the propo: 

of consolidation would simplify such capital 
3025 ture in that it would eliminate American 

termediate holding company, capitalize pj 
stock dividend arrearages, reduce annual dividend 
ments on preferred stock of Applicants from $2 
to $1,037,899.50, and provide the following cont:r 
cween the existing capitalization of Applicants, at 
ber 30, 1939, and that proposed for the consolkk 
po rati on: 


Number of Outstanding Shares 
of Each Class of Applicants 


Central i 

$7 Prior Lien Stock— 117,400 shs. 
$6 Prior Lien Stock— 11,500 “ 

$7 Preferred Stock — 133,150 “ 
Common Stock —3,371,232 “ 

American : 

7% Preferred Stock— 79,746 “ 
Common (applicable 
only to publicly 
held stock, 268 
shs.) — 96,434 “ 


ig com- 


sed plan 


struc- 
an in- 
eferred 
requi re- 
,381,072 
ast be- 
Novem- 
ifced cor- 


Shares of Consolidated 
Corporation to be\lssued 


Preferred 

117,400 

11,500 


59,809.5 


Total 188,709.5 1,041,274.32 

A pro forma corporate chart as of December 31, 1939 
giving effect to consummation of the proposed plan of 
consolidation is appended hereto as Exhibit 2. [Pmitted 
as it is set forth in this Appendix at p. A13.] 


Common 

258,280 

17,250 

532,600 

33,712.32 


199,365 


67 
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VI. Facts Concerning the Proposed Reorganization 


(1) It is proposed that the outstanding securities of 
the new corporation shall be as follows: 


Class 

5 1 /2% Preferred 
Common Stock 


Shares Booh Value 

183,709.5 $18,870,950 

1,041,274.32 26,031,858 


$44,902,808 


(2) The claims of the Prior Lien and Preferred Stocks 
of Central and of the Preferred Stock of American, based 
on par or stated value and including dividend arrears to 
December 31, 1939 are as follows: 


Central 

$7 Prior Lien 
arrears thereon 
$6 Prior Lien 
arrears thereon 
$7 Preferred 

arrears thereon 

American 

7% Preferred 

arrears thereon 


(Ap.) 


$11,367,526 

3,800,825 

1,058,000 

319,125 

12,240,182 

7,339,894 


7,974,600 

3,608,507 


$47,708,658 


3026 (3) The book value of the securities of the new 

corporation is based on the aggregate of the under¬ 
lying book value of subsidiary companies. 


(4) No appraisal of assets has been made in connection 
with the reorganization, however, recent earnings of the 
subsidiaries reasonably tend to support the underlying 
book values. 
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(5) The present Common Stock of Central will receive 
1.877% of the total book value of the new securities. 
Only 268 shares of Common Stock of American, constitut¬ 
ing .28% thereof, are outstanding with the public who 
will receive .004% of the total book value. The American 
Common owned by Central will be cancelled. 

(6) The application states the following with respect 
to the pro forma earnings of the new corporation: 

“The pro forma consolidated and corporate earn¬ 
ings of the consolidated corporation for the twelve 
months ended November 30, 1939, as shown in ex¬ 
hibits 2-C and 2-D, have been prepared on the fol¬ 
lowing bases: 

Basis A—Exhibits 2-C and 2-D 
The pro forma income of subsidiary companies in¬ 


cluded in the pro forma consolidated income 
reflects— 


ccount 


1. Annual interest charges on long tern debt 
outstanding at November 30, 1939 after giving 
effect to refinancing of Southwestern Light & 
Power in December, 1939, adjusted for current 
maturities within 12 months; 

2. Adjustment of amortization of bond discount 
and expense programs to those in effect at Novem¬ 
ber 30, 1939; and 

3. Adjustment of income taxes to rates becoming 
effective January 1, 1940. 

The pro forma corporate income of the consolidated 
corporation assumes income from dividends on com¬ 
mon stocks of subsidiary companies, other than 
Central Power and Light Company and South- 
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western Light & Power Company, to the extent of 
60% of the net income available therefor. The 
companies named above cannot pay dividends on 
common stocks so long as accumulated dividends 
on their preference stocks remain unpaid. 

Basis B—Exhibit 2-D 

The pro forma consolidated income account is stated 
on the same basis as A above. 

The pro forma corporate income is stated on the 
same basis as A above except that it assumes pay¬ 
ment in full of arrearages of dividends on prefer¬ 
ence stocks of Central Power and Light Company 
and Southwestern Light & Power Company so that 
no restriction exists on the right to pay dividends 
on their common stocks. 

3027 Basis C—Exhibits 2-C and 2-D 

The pro forma income of subsidiary companies, in¬ 
cluded in the pro forma consolidated income, re¬ 
flects— 

1. Annual interest charges on bonds outstand¬ 
ing at November 30, 1939, after giving effect to 
the refinancing of Southwestern Light & Power 
Company in December, 1939, and assuming that 
all debentures (maturing serially on or before 
February 1, 1946) and bank loans (maturing 
serially or in installments on or before December 
13, 1947) will have been paid; 

2. Adjustment of amortization of bond discount 
and expense programs to those which will be in 
effect after the debentures and bank loans shall 
have been paid; and 
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3. Adjustment of income taxes to rates 
ing effective January 1, 1940. 


becom- 


The pro forma corporate income of the consolidated 
corporation assumes income from dividends 
mon stocks of all subsidiary companies to thd 
of 60% of the net income available on comma 
and no restrictions on payment of such divj 
The following table shows on the above 
net income available to the consolidated corp 
and the total and per share earnings availajl 
the common stock: 


has 


Consolidated Income 
Pro forma 

Basis A 
Basis B 
Basis C 

Pro forma 
Corporate Income 

Basis A 
Basis B 
Basis C 


Net 

Income 


$4,247,437.39 

4,229,737.39 

4,868,105.72 


2,089,878.88 

2.590.338.88 

2.973.466.88 


Balance for 
Common * 


$3,209,537.89 

3,191,837.89 

3,830,206.22 


1,051,979.38 

1.552.439.38 

1.935.567.38 


On corn- 
extent 
n stock 
idends. 
es the 
bration 
)le for 


Fer Share 
Common 


$3.0823 

3.0653 

3.6784 


1.0103 

1.4909 

1.8588 


♦After deducting preferred dividend requirements of $1,037,899 


50. 


1 $ 


The issuance of preferred stock by the 
dated corporation in the proposed amount 
fore considered reasonable, the asset coveragj 
$237.95 per share at November 30, 1939, th 
all earnings coverage (including interest a 
ferred stock dividend requirements of op( 
subsidiaries) for the twelve months ended 
ber 30, 1939, on bases A, B and C outlined] 
being 1.40, 1.40 and 1.53, respectively, and 
porate earnings coverage for the same pe 
corresponding bases, being 2.01, 2.50 and 
spectively.” 


consoli- 
tliere- 
e being 
e over¬ 
bid p it¬ 
erating 
N T o vein- 
above, 
the cor- 


ijiod, on 
.87 re- 
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3028 (7) The following shows the total number of 

stockholders by classes of Applicants and Respond¬ 
ents, as of March 2*8, 1940: 


Central 

A T o. of Stockholders 

$7 Prior Lien 

2,770 

$6 Prior Lien 

1 

$7 Preferred 

3,505 

Common 

6,213 

American 

7% Preferred 

3,354 

Common 

27 


Middle West 

Common 33,532 (approximately) 

WlNTHROP, StIMSON, PUTNAM & ROBERTS 

Counsel for Central and South West 
Utilities Company and American Public 
Service Company 

Ralph D. Stevenson 
Counsel for The Middle West Corporation 

Frank Field 

Counsel for the Public Utilities Division 
of the Securities and Exchange Com¬ 
mission 
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DOCUMENT No. 120 

MOTION TO DEFER 
[CAPTION OMITTED] 

3117 Now come Central and South West Utilities 
Company and American Public Service Company, 
Applicants, Declarants and Respondents, by their counsel, 
Messrs. Winthrop, Stimson, Putnam & Roberts, and move 
the Commission, for the reasons set forth in the memo¬ 
randum of points and authorities filed herewith pursuant 
to Rule VI of the Rules of Practice, that any dete rmina¬ 
tion of the issues presented by the above designated pro¬ 
ceedings, any action with respect thereto, or any report 
thereon, be deferred for the duration of the present war 
and pending the conclusion of the ensuing peace, reserving 
the right of Applicants, Declarants and Respondents to 
offer such further amendment to the proposed pan, as 
amended, as shall at the time be deemed necessary or 
desirable. 

Applicants, Declarants and Respondents further re¬ 
quest and urge that the Commission, unless this motion 
be granted without further hearing, reopen the hearings 
heretofore had in these proceedings so as to permit Appli¬ 
cants, Declarants and Respondents to enter into the record 
proof, by additional testimony and/or other evidence, of 
the contentions advanced by them in the memorandum of 
points and authorities filed in support hereof and, if 
deemed necessary, to hear argument thereon. 

Respectfully submitted, 

Winthrop, Stimson, Putnam & Roberts, 
Counsel for Central and South West 
Utilities Company, American Public 
Service Company 


Dated: New York, N. Y., April 6, 1942. 
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3118 Memorandum of Points and Authorities 
in Support of Motion to Defer 


1. The proposed plan of consolidation (now of merger) 
of Central and South West Utilities Company and 
American Public Service Company (hereinafter referred 
to as “Applicants and Declarants”) was prepared on the 
basis of historical and prospective income in peace time 
years and was filed on February 8, 1940 when such con¬ 
ditions existed and on the assumption that the nation 
would continue at peace. The declaration of war on De¬ 
cember 8, 1941 has started a series of rapidly changing 
financial and economic conditions entirely unpredictable 
as to velocity or extent because of the tremendous pro¬ 
grams for financing war production and the prosecution 
of military affairs. 

2. Federal income, excess profits, excise and other taxes 
will probably have the greatest single depressing effect 
upon income during the war period. Even were the pro¬ 
posed 1942 Revenue Act passed, there would be no assur¬ 
ance that there would not be greater taxation proposed 
in 1943 or 1944 or during any of what may be the war 
years. 

3. Other factors affecting net income of the operating 
subsidiary companies which, while not expected to be of 
such severity, and duration beyond the cessation of war, 
as taxation, are the cost of labor, fuel, wages, materials 
and supplies necessary and used in operation and main¬ 
tenance. 

3119 4. It is impossible to predict the financial steps 

or arrangements which might necessarily be re¬ 
quired of the operating subsidiary companies from time 
to time during the war period, and which would materially 
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affect all estimates of future earning power and, therefore, 
underlying values. It has been stipulated by counsel for 
the Commission and counsel for Applicants and Declarants 
that there has been no appraisal of assets in connection 
with the proposed reorganization but that recent earnings 
of the subsidiaries reasonably tend to support underlying 
book values (Stip. VI (4)). The Commission, in its 
opinion- dated June 20, 1941 in the Matter of Common¬ 
wealth & Southern Corporation, said: 

“When the fairness of a plan is the question at 
issue, we must, of course, consider the value of 
the Respondents’ outstanding preferred and com¬ 
mon stocks, to determine whether or not the plan 
fairly recognizes and compensates the priorities of 
the one and the junior interest of the other.” 

They also said that, for such purpose, “it is our func¬ 
tion to draw the necessary conclusions as to asset values 
and prospective earning powers from basic facts in the 
record”. 

Any determination of the value of Applicants’ and 
Declarants’ investments involves a valuation of the assets 
underlying their investments. ( Matter of Minnesota & 
Ontario Paper Company, 7 S. E. C. 456, 476.) Such a 
determination of values is not now practicable, in view 
of previous rulings by the Commission and decisions 
3120 of the United States Supreme Court to the effect 
that value in reorganization cases is to be deter¬ 
mined, in large part, upon the basis of prospective earn¬ 
ings. See, for example, Matter of Utilities Power & Light 
Corp., 5 S. E. C. 483, 501; Consolidated Rock Products 
Co. v. DuBois, 312 U. S. 510, 525-527. This criterion of 
value, the Supreme Court pointed out in that case, “re¬ 
quires a prediction as to what will occur in the future”. 
It is obviously now impossible to predict future earnings 
with sufficient accuracy or reliability to base important 
action thereon. 
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This has already been recognized by the United States 
Treasury Department in formulating its policies for the 
immediate future. On March 3, 1942 the Secretary of 
the Treasury recommended to the Ways and Means Com¬ 
mittee of the House the repeal of the present capital stock 
tax and associated excess profits tax, saying: 

“the uncertainties of this period also make it im¬ 
portant to reduce to the minimum the necessity 
for prophesying. The capital stock tax and the 
associated declared value excess profits tax are 
determined largely by the accuracy of guesses about 
future profits. It is suggested that the revenue 
produced by these taxes can be more fairly and 
less harmfully produced by the other taxes on cor¬ 
porations and that accordingly the capital stock and 
declared value excess profits taxes be repealed.” 

If it is unfair and harmful to make “guesses about 
future profits” the basis for taxation, it can hardly be 
practicable to make such “guesses” the basis for a re¬ 
organization. 

3121 5. The voluntary proceeding in which Applicants 

and Declarants requested a report upon a proposed 
plan of consolidation would never have been filed in any 
form under existing war time conditions, since considera¬ 
tions of practicability would have impressed their manage¬ 
ments with the unwisdom of such a course. Institution 
by the Commission of the so-called “11(b)(2) Proceeding” 
on December 5, 1940 necessarily implied that the Com¬ 
mission believed such time to have been the soonest prac¬ 
ticable time after January 1, 1938 to institute proceed¬ 
ings on which an order consonant with Section 11 of the 
Act could be based. Applicants and Declarants, by their 
filing of the voluntary plan on February 8, 1940, expressly 
affirmed that, for various reasons, such date was the 
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earliest practicable time that the earnings of operating 
subsidiaries available for dividends on their common 
stocks was such as to warrant the implementation of any 
plan of reorganization. At the time, however, it \]vas not 
anticipated that prior to the disposition of these proceed¬ 
ings the United States would be engaged in all-out war. 
It i> contended, therefore, that, whatever the degree of 
practicability, either for the initiation or consummation 
of a plan, which may have existed from February 8, 
1940 to December 6, 1941, it was entirely obliterated by 
the events of December 7, 1941 and thereafter. 

Two considerations must remain uppermost in deter¬ 
mining either the power of the Commission to undertake 
enforcement of Section 11 of the Act or the propriety 
of the companies registered under the Act in urging 
3122 that any attempts at enforcement be deferred dur¬ 
ing the continuance of war time conditions. One 
is that the word “practicable”, as used in the Section, 
means the practicability of carrying out an order, well 
as the practicability of issuing it—or is meaningless in¬ 
deed. The other is that, by the express terms of sub¬ 
section (b), the Commission “may revoke or modify any 
order previously made under this subsection if, after 
notice and opportunity for hearing, it finds that the con¬ 
ditions upon which the order was predicated do not exist”. 

The “conditions upon which the order was predicated” 
is an expression open to various interpretations, but it 
certainly does no violence to it to assert that its range 
of meaning can be anything from the becoming moot 
of the subject matter to which the order was directed 
to such a change in economic conditions, extraneous to 
that subject matter, that enforcement of the order would 
not be practicable within the foreseeable future, much 
less the year, or at most two years, which companies are 
allowed by Section 11 for compliance. 

“Practicable” means “feasible” (see Funk & Wagnall’s 
Standard Dictionary) and the requirements of feasibility 
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are among the factors to be considered in working out 
any plan of reorganization (Consolidated Rock Products 
Co. v. DuBois, supra). Applicants and Declarants be¬ 
lieve and contend that, until the cessation of the war and 
the stabilization of post-war conditions, considera- 

3123 tions of feasibility require that no plan of reorgani¬ 
zation be attempted and that, therefore, the Com¬ 
mission refrain from issuing an order requiring a re¬ 
organization during such period. 

6. There is no compelling necessity, other than a peace 
time declaration of Congressional policy, to consummate 
a merger, reorganization or readjustment of Applicants 
and Declarants. They have practically no debt, none in 
default or likely to be, and no other urgent legal or 
economic necessity for reorganization. The operating sub¬ 
sidiaries appear able to finance their estimated construc¬ 
tion requirements without the necessity of selling any 
securities, particularly common stocks. It is the opinion 
of Applicants and Declarants that, even though the merger 
were now consummated, the merged corporation would 
be unable to sell equity securities to raise additional 
capital for the subsidiary operating companies’ normal or 
abnormal activities during the war period. On the other 
hand, the present holding companies, namely, Applicants 
and Declarants, should be in as good a position to borrow 
for the requirements of the subsidiary companies as the 
proposed merged corporation. 

7. Under the circumstances, therefore, it would be 
manifestly unfair to all classes of stockholders of Appli¬ 
cants and Declarants to have their respective allotments 
of new securities determined during the war period ac¬ 
cording to net income estimates which may be of an 

unusually and severely depressed nature and which, 

3124 while lasting for several years, are not expected to 
be of permanent duration. 
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Certainly, the senior stockholders of Applicants and 
Declarants will have the right to demand exceptionally 
secure treatment in any allocations based upon not ex¬ 
treme estimates of prospective federal taxation. Such 
secure treatment would be of distinct detriment to the 
junior stockholders who, in fairness, should not be de¬ 
prived of their right to recoup following a period of 
extremely high taxation and unsettled and changing 
economic and financial conditions. 

8. The respective classes of stockholders of Ap plicants 
and Declarants are now enjoying the privileges and rights 
to which their stock entitles them and on the basis of 
which they became stockholders. The great majority of 
such stockholders appearing at the public hearings held 
in Chicago (other than The Middle West Corporation) 
expressed their desire that no consolidation or merger, 
or any other change in the present set-up, be made at 
all. It is believed that the records of the Commission 
may contain many additional statements from stock¬ 
holders to the same general effect. Manifestly, the ob¬ 
jections to any plan urged at that time would be urged 
with greatly increased vehemence and justification at the 
present time with the result that almost certain protracted, 
bitter and costly litigation would result from any attempt 
to compel the adoption of any plan of reorganization 
under present conditions. 

3125 9. The reasons urged for deferment here are 

no less valid than those underlying the govern¬ 
ment’s determination to defer prosecutions under the Sher¬ 
man Act for the duration of the war (see The New York 
Times of March 29, 1942), nor is the Congressional 
mandate to the Commission contained in Section. 11 of 
the 1935 Act any more compelling than the mandate of 
the Sherman Act to the Attorney General. 
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3126 FINDINGS AND OPINION OF THE COMMISSION* 

DATED JUNE 4, 1942 

[CAPTION, APPEARANCES AND 
HEADNOTES OMITTED] 

3128 NATURE OF THE PROCEEDING 

Central and South West Utilities Company (“Central”) 
and American Public Service Company (“American”) 
have filed a joint application and declaration pursuant 
to the provisions of Sections 6 (a), 7, 9 (a), 10 (a) and 
11 (g) of the Public Utility Holding Company Act of 
1935 with respect to a consolidation of said companies. 1 * * * * * * * 9 
Although in form only a consolidation, the application 
and declaration really places before us a proposal for a 
thorough going reorganization of the two companies. 
Accordingly, for reasons to be mentioned below, the pro¬ 
visions and standards of Section 11 (e) of the Act, and 
consequently those of Section 11 (b) (2), are controlling. 
These standards incorporate those of the sections under 

* On April 6. 1942, after this opinion had been prepared, the applicants 
and declarants, Central and American, filed an amendment to the plan. 
Also, on April 6, 1942, they filed a motion to defer our decision until 
after the war emergency period, and (unless we grant the motion) 
to reopen the record to permit proof of facts stated in a memorandum 
in support of the motion. We discuss the amendment and the motion 
in an Addendum to the opinion. 

1 The application and declaration were filed pursuant to Rules U-12D-1, 

U-12K-3, 4 and 5 and U-12F-1. 

In the application and declaration the plan is stated as taking the 

form of a consolidation of the present two companies into a new cor¬ 

poration. In an exhibit and in later communications the plan is re¬ 
ferred to as one of merger, with Central and South West Utilities 
Company as the surviving corporation, but no amendment making this 
change has been filed. The difference between merger and consolidation 

appears to be unimportant for purposes of our opinion. In the opinion 
! we have treated the plan as one of consolidation. 

In this opinion the various companies involved are sometimes referred 

to as'follows: 

9 

Central and South West Utilities Company—Central 
American Public Service Company—American 
Middle West Utilities Company—MWU Co. 

The Middle West Corporation—MW Corp. 
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which the filings were nominally made. 2 After due notice, 
hearings were held before a trial examiner. Prior to the 
conclusion of hearings, we issued an order pursuant to 
Section 11 (b) (2) of the Act requiring that a hearing 
be held to determine, among other things, what action 
or steps, if any, are necessary and shall be required by 
the Middle West Corporation (MW Corp.), Central and/or 
American to ensure that the corporate structures and/or 
continued existence of Central and American do not un¬ 
duly or unnecessarily complicate the structure or unfairly 
or inequitably distribute voting power among the s ecurity 
holders of the holding company system of MW Corp.; 
what action or steps, if any, are necessary and shall be 
required to ensure that voting power is not unfairly and 
inequitably distributed among the respective security 
holders of Central and American. 3 We ordered that the 
hearings under Section 11 (b) (2) be consolidated with the 
hearings in respect to the application and declaration filed 
by Central and American. 

3129 At the conclusion of the consolidated hearings 
counsel filed a stipulation of facts to be used as a 
basis for argument and as a summary and supplement to 
the record, it being agreed that there might nevertheless 
be recourse to facts which appear in the record. Briefs 
were filed, and we heard argument. 

We have concluded that we cannot give our approval to 
the proposed plan embodied in the proposal fcr con¬ 
solidation for the reason that we must enter adverse find¬ 
ings under Sections 7 (d) (1) and 7 (d) (2) and 11 (e) 
with respect to the proposal to issue preferred stock. 

We have also concluded that we must require, under 
Section 11 (b) (2), that the corporate existence of either 
Central or American be terminated and that Central and 

2 The relevant portions of the sections cited are stated belov\ where 

their requirements are discussed. 

3 Holding Company Act Release No. 2411. 
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American change their existing classes of capital stock to 
a single capitalization in a single corporation consisting of 
one class of stock, namely, common stock. 

Since we must deny effectiveness to the application and 
declaration before us for the reasons just indicated, we 
find it unnecessary at the present time to pass definitively 
on several other questions raised by the application and 
declaration, although we would have to pass on all of 
these questions before we could approve the present or 
any other plan. On some of these questions, moreover, the 
record is presently inadequate, and we would have to re¬ 
quire it to be reopened for further hearing even if we 
were not disapproving the plan for the reason mentioned. 
These questions are: 

(1) Whether an issue of $6 prior lien preferred stock 
originally acquired by MWU Co. in 1928 and now owned 
by MW Corp. should be subordinated to publicly held 
shares. 

(2) Whether the provisions with respect to the partici¬ 
pation accorded the prior lien and preferred stocks now 
held by MW Corp. and purchased during the reorganiza¬ 
tion result in the terms of issuance of the new” securities 
being detrimental to the interests of investors and the plan 
being unfair and inequitable. 

(3) Whether the allocation accorded the various classes 
of securities by the plan is fair and equitable and not 
detrimental to the interests of investors. 

(4) Whether the amounts at w’hich it is proposed to 
record the investments of the reorganized corporation 
can be sanctioned. 

We shall now proceed to give the reasons for our con¬ 
clusions. 
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THE FACTS 

The Applicants 

Central is a Delaware corporation, a registered holding 
company, and a subsidiary of MW Corp., also a registered 
holding company, MW Corp. owned, as of December 31, 
1940, 51.32% of the prior lien preferred stock, 56.34% of 
the preferred stock, and 61.04% of the common stock of 
Central. It also owned 46.61% of the preferred stock of 
American. 4 Central owned, as of December 31, 1940, 
99.79% of the common stock of American. Central also 
has the following three operating public utility subsid¬ 
iaries : 

3130 (1) Central Power and Light Company, in which it 
owns 100% of the common stock. 

(2) Southwestern Gas and Electric Company, in which 
it owns 100% of the common stock. 

(3) Public Service Company of Oklahoma, ip which 
it owns 86.673% of the common stock. American 
owns the other 13.327% of this common stock. 

Public Service Company of Oklahoma is also a holding 
company having one operating public utility company 
subsidiary, Southwestern Light & Power Company, in 
which it owned as of December 31, 1940, 28.38% of the 
preferred stock, 85.54% of the Class A stock, and 99.83% 
of the common stock. 5 

* Amounts and percentages are stated in the application and jriefs as 
of November 30, 1939; consequently, in some places it will be necessary 
to state amounts and percentages as of that date in this opinion. How¬ 
ever, when the information appears in the record, amounts and per¬ 
centages will be stated as of December 31, 1940. 

5 Public Service Company of Oklahoma heretofore filed an application 
for exemption as a holding company under Section 3 (a) (2!) of the 
Act. which application was denied. (Holding Company Act He ease No. 
2277.) The company filed a petition to review our order in the Circuit 
Court of Appeals for the Tenth Circuit, but later dismissed the peti¬ 
tion. In October 1940 Public Service Company of Oklahoma, with a 
view to eliminating its status as an intermediate holding company, 
initiated proceedings before the Commission to permit the merger or 
consolidation of itself and its operating public utility subsidiary, South- 

(Continued on follozcng Page) 



A160 


Commission’s Opinion and Order dated June 4, 1942 
Requiring One-Stock Plan 

American is also a Delaware corporation and a regis¬ 
tered holding company- It has one operating public utility 
subsidiary, West Texas Utilities Company, in which it 
owned as of December 31, 1940, 35.5% of the preferred 
stock and 100% of the common stock. 

The following chart show’s the relationship between the 
principal companies involved in this proceeding (as of 
December 31, 1940): 



( Continued, from preceding Page) 

western Light & Power Company. Public hearings with respect to 
these proceedings have been closed and the matter is now pending 
before the Commission. 
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3131 Control of Central and American by MWU Co. and 
MW Corp. 

Central was incorporated in Delaware July 31, 1925. It 
was organized as a holding company by Middle Wejpt Utili¬ 
ties Company (MWU Co.) the predecessor of MW Corp.; 
it issued its common, preferred and prior lien stocks to 
MWU Co. in exchange for substantially all of the com¬ 
mon stocks and certain other securities of the fallowing 
companies which operated in Texas, Oklahoma, Louisiana, 
Arkansas, and Mississippi; American Public Service Com¬ 
pany (American), Southwestern Securities Company 
(which owned the common stock of Southwestern Gas & 
Electric Co.), Central Power and Light Company, Chick- 
asha Gas & Electric Company, and Public Service Com¬ 
pany of Oklahoma. The securities sold to Central and 
other consideration furnished by MWU Co. are stated to 
have represented a total cost to MWU Co. of $20,541,304, 
and the total stated value assigned to these securities and 
other consideration on Central’s books and to the Central 
stocks issued in exchange was $24,465,000.|° The 
3133 difference of $3,923,696 represented a paper profit 
3135 to MWU Co. MWU Co. sold the prior lien ahd pre 

r* _ i i__ _• *1 • jv • j j • j 1 1 


ferred stocks received in this transaction 


public at a discount of $1,275,799 below the values as¬ 
signed to them in the above transaction. MWU Co. sold 
and bought the common stock of Central at various times, 
and at the date it went into receivership it owned 61.04% 
thereof, the cash cost of which to it is stated to haye been 
$11,110,877. 


6 MWU Co. had owned or controlled Chickasha Gas & Electric Company, 
Public Service Company of Oklahoma, and American Public Service 
Company since 1912, 1913, and 1917, respectively, but had leld the 
securities of the other two companies for only a month. 

(Continued on followiiig page ) 


to the 
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Effective control of MWU Co. was then held by interests 
dominated by Samuel and Martin J. Insull, including par¬ 
ticularly in the years immediately before 1932, Insull 
Utility Investments, Inc., and The Corporation Securi¬ 
ties Company of Chicago. Central and its subsidiaries 
continued under the control of MWU Co. until April 15, 
1932, when receivers of the MWU Co. were appointed by 
the District Court of the United States for the northern 
District of Illinois, Eastern Division. The receivers con- 


(Continued front preceding page) 


The application alleges that Central issued its common, preferred, and 
prior lien preferred stocks to MWU Co. for the following considera¬ 
tion: 


American Public Service Company 

Common stock, $100 par value_ 

Accounts receivable- 

Public Service Company of Oklahoma 

Common stock, $100 par value_ 

Preferred stock, $100 par value_ 

Accounts receivable_ 

Chickasha Gas & Electric Company 

Common stock, $100 par value. 

Preferred stock, $100 par value_ 

Notes receivable. 

Accounts receivable.. 

Central Power and Light Company 

Common stock, without par value.. 

Southwestern Securities Company 

Common stock, without par value_ 

Total cost of securities_ 

Cash _ 

Organization expenses paid by MWU Co. 
Expenses - 


Total _ 

Interest on deferred payments, paid by 
MWU Co., on purchases of securities 
sold to Central.—... 


Number of 
Shares 

Cost to 
MWU Co. 

55,037.95 

$ 4,436,806.54 
392,299.11 

25,005 

2,566 

1,201.277.51 

204,478.00 

959.46 

5,000 

974 

116,239.74 

77,845.00 

483,500.00 

57.43 

50,000 

6,831,157.64 

39,401 

4,586,352.52 


$18,330,972.95 

2,000,000.00 

55,000.00 

6,085.78 


$20,392,058.73 


149,245.83 

$20,541,304.56 


{Continued on following page ) 
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tinued in possession of the assets of MWU Co. and in 
control of its subsidiaries until July 23,1934, when, upon a 
petition for the reorganization of MWU Co. under Sec¬ 
tion 77B of the Bankruptcy Act, as amended, Daniel C. 
Green was appointed temporary trustee. Mr. preen’s 
appointment was later made permanent, and he continued 
in possession of the assets of MWU Co. until November 
27, 1935, when The Middle West Corporation (MW Corp.) 
succeeded to the assets of the Middle West Utilities Com¬ 
pany (MWU Co.) pursuant to a plan of reorganization. 
Since November 27, 1935, Central and American have been 
subsidiaries of MW Corp. 

From its inception Central has been under tip com¬ 
plete control and domination of MWU Co. and MW Corp. 
MWU Co. organized Central and it and its successors 
have at all times owned over 50% of its voting stock. 
American has been under control of Central since Cen¬ 
tral’s organization, and prior thereto since 1917 was under 
control of MWU Co. That this control was actively exer¬ 
cised is shown by the composition of the boards of\ direc¬ 
tors of the two subholding companies. In 1935 and 1936 
Central had a board of directors of five members, four 
of whom were officers of MW Corp.; five chief executive 
officers of Central (of whom three were directors) were 

(Continued from preceding page) 

The application further alleges that the common stock, preferred and 
prior lien preferred stock issued to MWU Co. in exchange for the 

* ...'I _ . _ __ r . 


above consideration were as follows: 

Shares Stated value 

100.000 shares of no par value prior lien 

preferred stock at 98J4. $ 9,850,000 

65.000 shares of no par value preferred 

stock at 96. 6,240,000 

385,000 shares of no par value common stock 
at 25- 8,375,000 

Total assigned valuation of Central stock. $24,465,000 
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officers of MW Corp. In 1935 and 1936, four out of six 
members of American’s board of directors, its president 
and secretary (who were also directors), and its vice- 
president were officers of MW Corp. In 1937 all five of 
Central’s directors, who included its president and treas¬ 
urer, were officers of MW Corp., while four of American’s 
six directors and two of its officers held similar positions. 
In 1938 and 1939 Central and American had identical 
officers and directors. Three of the four directors were 
officers of MW Corp. James W. Maitland was elected a 
director of Central and American so that the boards 
would have a member independent of MW Corp. This 
was MW Corp.’s idea. Its attempt to find someone to 
serve as a second independent director failed. 

3132 In addition to exercising the votes held by it for 
3134 the election of directors of Central, MW Corp., 
through Middle West Service Company, reviews the 
operating budgets of the operating companies and suggests 
revisions, advices and influences the dividend policies of 
the operating subsidiaries, and influences the elections of 
the officers of the operating subsidiaries. The operating 
subsidiaries rely almost exclusively upon Middle West 
Service Company and MW Corp. for earning out their 
refunding and other financial operations. 7 


Capital Structure of Central and American 

Central .—The following table shows the outstanding 
stocks of Central as of December 31, 1940, the number 


7 Middle West Service Co. was approved as a subsidiary service company 
in 1936. 1 S. E. C. 606. On October 21, 1940, we issued an order to 
show cause why steps should not be taken to bring the service company 
into compliance with Section 13 of the Act. An opinion was issued on 
April 16, 1941 requiring certain changes to be made and postponing 
the issuance of an order for 60 days to permit compliance. Holding 
Company Act Release No. 2696. We have been advised by letter as to 
the steps taken to effect compliance, but have entered no final orders. 
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of shares of and percentage of such securities which were 
owned by MW Corp. and the dividend arrearages on the 
preferred stocks: 

Table I 

Amounts Shares 


Type of Security 

Preferred Stocks (stated 
values) 

$7 Prior Lien, N. P. V. 

117,400 shs. 

Arrearages ($32,375 
per sh.).. 

$6 Prior Lien, N. P. V. 

11,500 shs. 

Arrearages ($27.75 
per sh.).. 

$7 Preferred Stock, N. 

P. V. 133,150 shs. 

Arrearages ($62,125 
per sh.). 

Total Preferred 
Stocks . 

Common Stock, 3,371,232 
shs. 50£ par value. 


{Stated or Owned by Per 
Par Values ) MW Corp. cent. 


$11,367,526 54,560 46.55 

3,800,825 

1,058,000 11,500 100.00 

319,125 

12,240,182 75,011 56.34 

8,271,944 

$37,057,602 

1,686,241 2,057,679 61.04 


The $7 and $6 prior lien preferred stocks have equal 
rights except as to the dividend rate. They are entitled 
to a preference in involuntary liquidation (over the $7 
preferred stock and the common stock) of $100 per share 
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plus accrued and unpaid cumulative dividends to the 
date of liquidation. The $7 preferred stock is junior to 
the prior lien preferred stocks as to both dividends and 
assets. Its preference over the common stock in the event 
of involuntary liquidation is $100 per share plus accrued 
and unpaid dividends. 

3136 As of December 31, 1940, the total arrearages on 
the prior lien and preferred stocks were $12,391,894; 
and the total involuntary liquidating preferences thereof 
were $38,596,894. On the balance sheet of December 31, 
1940, assets are stated at $29,909,723.33, of which 
$29,324,273.40 represents investments in subsidiary com¬ 
panies. Debt due May 10, 1944, was $950,000 and current 
liabilities $109,000 odd. It is, therefore, apparent that the 
total involuntary liquidating preferences exceed the book 
value of assets by $9,272,621. 

Dividends on the prior lien stocks were paid regularly 
until 1932. In 1932 one quarterly dividend was paid 
thereon. No further dividends were paid until December, 

1936, when one-fourth of the regular rate was paid. Full 
dividends have been paid on the prior lien stocks since 

1937. No dividends have been paid on the $7 preferred 
stock since 1932. No dividends can be paid on the $7 
preferred stock or on the common until the arrearages 
on the prior lien stocks are paid; consequently, arrearages 
on the $7 preferred have been increasing. William C. 
Freeman, vice-president of MW Corp. and the person who 
was primarily responsible for the preparation of the pro¬ 
posed plan of consolidation, testified that on the basis of 
'present and anticipated earnings it -would take at least 30 
years to pay off the dividend arrearages on the preferred 
stock as they existed on June 30, 1940. 

Even the 30-years figure assumes corporate income 
available for dividends of $1,714,790 for five years and 
$2,340,137 for the following twenty-five years. These 
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assumptions are to be contrasted with the record of Cen¬ 
tral’s net income for the years 1934 to 1940, as follows: 


Year 


Table II 

Net Income of Central 

Corporate 
Net Income 


Consolidated 
Net Income 


1934. 

1935. 
1936 

1937. 

1938. 

1939. 

1940. 


*100,195.29 

21,426.26 

417,751.59 

1,091,066.76 

1,255,292.03 

1,005,424.87 

1,337,171.46 


361,048.62 
949,721.04 
1,886,203.11 
2,718,343.22 
2,91(5,879.59 
3,495,298.46 
3,32f),674.70 


* Represents red figure 


The following table shows the amounts which are in¬ 
cluded in the consolidated net income which could not be 
distributed as dividends to Central because of prior years’ 
dividend arrearages on the preferred stocks of certain sub¬ 
sidiary companies: 


1934 . 1,411,050.16 

1935 . 1,163,318.31 

1936 . 198,394.18 

1937 . 670,000.00 

1938 . 685,000.00 

1939 . 980,000.00 

1940 . 1,003,000.00 


, Cen- 
r than 
jias and 


3137 Subsidiaries of Central. —Subsequent to 19 
tral’s subsidiary operating companies, oth(j 
Public Service Co. of Oklahoma and Southwestern ( 
Electric Co., accumulated dividend arrearages on their pre¬ 
ferred stocks, and consequently were not able to pay divi¬ 
dends on their common stocks held by Central and Ameri¬ 
can. West Texas Utilities Company, an indirect subsidiary 
of Central through American, accumulated arrearages from 
July 1, 1933 to October 1, 1936, but paid them off from 


32 
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1937 through 1939. Southwestern Light & Power Company 
accumulated arrearages on its preferred stock and Class 
“A” common stock from 1933 to 1939. The arrearages on 
the preferred stock were paid in 1940. As of December 31, 
1940, $143,712, or $48 per share, remained in arrer.s on 
the Class “A” common stock, but 85.5% of such stock is 
owned by Public Service Company of Oklahoma. Cen-. 
tral Power and Light Company accumulated arrearages 
from May 1 , 1933 to December 31, 1937. Some payments 
thereon were made during 1940. As of December 31, 1940, 
there remained $1,983,178.86 in arrears on the preferred 
stocks, which amounted to $16.48 per share on the 7% pre¬ 
ferred stock and $14.13 per share on the 6 % preferred 
stock. It is expected that these arrearages will be fully 
paid up during 1943. 

American. —The following table shows American’s out¬ 
standing securities on December 31, 1940, the number of 
shares and percentage of such securities which were owned 
by MW Corp. and Central and the dividend arrearages 
on the preferred stock: 


Table III 


Type of Security 


Shares Shares 
Owned by Owned by Per 
Amounts MW Corp. Central Cent 


7% Preferred Stock, $100 par 

' value, 79,746 shares*. $ 7,974,600 37,171 46.61 

Arrearages ($45.25 per sh.)** 3,60S,506 


Total Preferred Stocks and 


: Arrearages. $11,583,106 

Common Stock, $80 par 

value, 96,434 shs. 7,714,720 96,234-^L 99.79 


♦Involuntary liquidating value is $110 per share plus accrued dividends. 
** Current dividends are being paid on the preferred stock. 






A169 


Commission’s Opinion and Order dated June 4, J.942 
Requiring One-Stock Plan 

As of December 31, 1940, the total involuntary liquidat¬ 
ing preference of the preferred stock was $12,380,56^. On 
the balance sheet of December 31, 1940, assets were stated 
at $16,647,308.86, of which $16,477,379.29 represents i nvest¬ 
ments in subsidiary and affiliated companies. There was 
no long term debt. It is, therefore, apparent that, in con¬ 
trast to Central, the common stock of American has a 
positive book value. 

3138 Dividends on the preferred stock were paid regu¬ 
larly from 1916 to 1931 inclusive. In 1932 one-fourth 
of the regular dividend was paid. No dividends wers paid 
from 1933 to 1935. From 1935 to 1939 irregular dividends 
were paid and since 1940 American has been paying the full 
annual rate of dividends on the preferred. Freeman testi¬ 
fied that to pay off the dividend arrearages (as of June 
30, 1940) it would take $919,000 per year for 10 years, or 
$798,800 for 15 years, or $738,600 per annum for 20 years, 
or $698,540 per year for 25 years. He doubted wiiether 
even the latter rate could be maintained. These assump¬ 
tions of annual amounts available for dividends are to be 
read in the light of the record of American’s net income 
for the years 1934 to 1940, as follows: 

Table IV 

Net Income of American 


Corporate Consolidated 
Year Net Income Net Income 

1934 . 47,113.73 47,11^.73 

1935 . 66,714.74 109,61^.70 

1936 . 107,476.15 333,756.84 

1937 . 167,275.66 541,45^.04 

1938 . 305,210.78 588,505.77 

1939 _ 296,285.21 708,305.32 

1940._ 600,527.77 791,37p.84 
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NEED FOR RECAPITALIZATION 

Although the financial condition of Central and its sub¬ 
sidiaries has improved within the past few years, it is 
evident that a recapitalization is necessary in order for the 
capital structure of Central to meet the standards of Sec¬ 
tion 11 (b) (2). Under this section, it is the duty of the 
Commission to require, among other things, that each 
registered holding company and its subsidiaries take steps 
to ensure that the corporate structure of any company in 
the holding company system does not unduly or unneces¬ 
sarily complicate the structure of the holding company 
system. The four classes of stock, the large dividend 
arrearages on the prior lien preferred stocks and the pre¬ 
ferred stock, the inability of Central to pay dividends on 
its preferred stock, the large current dividend require¬ 
ments of the various classes of preferred stocks in com¬ 
parison to the present and prospective earnings of Central, 
the holding of American stock by both Central and MW 
Corp., and the holding of Public Service Company of 
Oklahoma common stock by both Central and American 
compel the conclusion that the capital structure of Cen¬ 
tral is unnecessarily complex. The existence of American 
as an intermediate holding company, together with the 
fact that American has large dividend arrearages on its 
preferred stock, likewise unnecessarily complicates the 
structure of the holding company system of MW Corp. 
It likewise unnecessarily complicates the structure of the 
holding company systems of Central and of American. 

It is further the duty of the Commission under Section 
11 (b) (2) to require that each registered holding 
3139 company and its subsidiaries take such steps as the 
Commission shall find necessary to ensure that their 
corp6rate structures do not unfairly or inequitably dis¬ 
tribute voting power among security holders. It is appar¬ 
ent that the distribution of voting power in Central vio¬ 
lates the standards of Section 11 (b) (2). Normally the 
voting power of Central is vested entirely in the common 
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stock; but, because of dividend arrearages on the various 
classes of preferred stock, they have acquired voting 
rights of one vote per share as prescribed by the certificate 
of incorporation. The resulting voting power among the 
various classes of Central’s stockholders is as follows: 


Table V 


Votes 

117,400 

11,500 

133,150 

2,371,232 


Votes % 

$7 Prior lien preferred stock. 117,400 3.23 

$6 Prior lien preferred stock. 11,500 0.32 

$7 Preferred stock. 133,150 3.66 

Common stock. 2,371,232 92.79 

3,633,282 100.00 

The holding of 92.79% of the voting power by the com¬ 
mon stockholders is patently inequitable, for, on the basis 
either of liquidating values or of earning expectancies, 
there is little, if any, value for the common stock. Even 
if some equity were found for the common, the voting 
power of the common stock is out of all proportion to the 
value of any such existing equity. 8 


THE PROPOSED PLAN OF CONSOLIDATION 


It is proposed to effect a statutory consolidation of 
Central and American under Section 59 of the General 
Corporation Laws of Delaware. As a result of such con¬ 
solidation, Central and American would cease to ex ist and 
all of their assets would be acquired and their liabilities 
assumed by a new corporation to be named “Central and 
South West Corporation”. The existing priorities and 


8 Normally the voting power of American rests in the common st<J>ck; but, 
because of dividend arrearages, the preferred stock has acquireld voting 
rights of one vote per share as prescribed by the certificate of ii corpora¬ 
tion. The distribution of voting power among the classes of stock- 

hnlflfrc f Amr'rirnti has hfen as fnllmvs • 


7% Preferred Stock- 
Common stock- 


Votes 

79,746 

96,434 


% 

45.26 

54.74 


176,180 100.00 
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preferred stocks of Central and American would be elimi¬ 
nated, and the outstanding capital stock of the new cor¬ 
poration issued in exchange therefor would consist of a 
single class of preferred stock and a single class of com¬ 
mon stock, each having a par value. The new corporation 
would have authority to issue 1,750,000 shares of $100 par 
value 5cumulative preferred stock, and 1,500,000 
shares of $15 par value common stock. 9 Each share of 
both classes would have one vote. The existing shares of 
Central and American would be converted into shares of 
the new corporation on the following bases: 

3140 Table VI 

Distribution of Securities Under Proposed Plan 
Shares of Present Company Shares of New Company 
Par or Divi- 

Stated dend Book Com- Book 

Value Arrears Total Pfd. Value mon Value Total 

(as of Dec. 


Central 

1 sh. $7 
prior lien 

$96.83 

31,1940) 

$32,375 

$129,205 1 

$100 

2.2 

$55.00 

$155.00 

1 sh. $6 
prior lien 

92.00 

27.75 

119.75 1 

100 

1.5 

37.50 

137.50 

1 sh. $7 
preferred 

91.93 

62.125 

154.055 — 


4 

100.00 

100.00 

100 shs. 
common 

50.00 

_ 

50.00 — 

— 

1 

25.00 

25.00 

American 

1 sh. 7% 
preferred 100.00 

45.25 

145.25 % 

75 

2.5 

62.50 

137.50 

*4 shs. 
common 

320.00 


320.00 — 


1 

25.00 

25.00 


* Only as to the 268 publicly held shares. The common stock of American held 
by Central would be cancelled. 


0 It is proposed to set up on the books of the consolidated corporation 
a capital surplus of $10,412,743 (as of November 30, 1939), and the 
common stock would have a book value of $25 per share. 
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The above bases of exchange of shares of the Appli¬ 
cants for those in the consolidated corporatiop would 


remain constant, and any increase or decrease in| 
lying values as of the date when the agreement 


solidation would become effective would be credited to or 
debited against a reserve for contingencies to be created 
for the purpose of defraying expenses incurred in con¬ 
nection with the consolidation, or any reserve required 
at the date the agreement of consolidation should be¬ 
come effective. The following table shows the present 
and proposed capital structures: 


3141 


Table VII 


under- 
of con- 


Number of Outstanding Shares Shares of Consolidated 
of Each Class of Applicants Corporation to be Issued 


Central: Preferred 

$7 Prior Lien Stock— 117,400 shs. 117,400 
$6 Prior Lien Stock— 11,500 shs. 11,500 

$7 Preferred Stock— 133,150 shs. — 
Common Stock —3,371,232 shs. — 

American: 


Common 

253,280 
It,250 
532,600 
3^,712.32 


7% Preferred Stock— 79,746 shs. 59,809.5 19^,365 

Common (applicable 
only to publicly 

held shares—268)— 96,434 shs. — 


188,709.5 1,041274.32 


The agreement of consolidation would become e 
only upon the affirmative consent and approval 


67 


ffective 
of the 


holders of two-thirds of the total outstanding shares of 
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Central and of American, or such larger proportion 
thereof as in the opinion of the respective boards of di¬ 
rectors of Central and American would render consum¬ 
mation of the proposed plan feasible. The large holdings 
of MW Corp. in Central’s common stock make it apparent 
that it has the necessary votes in that corporation for 
approval of the plan by its stockholders; but the applicants 
believe that under Section 61 of the General Corporation 
Laws of Delaware, stockholders who dissent from a plan 
of consolidation and who follow the procedure therein 
prescribed have a right of appraisal and payment for their 
shares. Accordingly, unless large enough percentages of 
the holders of the prior lien and preferred stocks accepted 
the plan, the cost of paying dissenters might make the 
plan unfeasible. 

Valuation Basis for the Proposed Reorganisation .—It is 
proposed to base the book value of the securities of the 
new corporation upon the aggregate underhung book 
values of the subsidiary corporations. The following 
table shows the values at which the investments are listed 
on the pro-forma balance sheet of the consolidated cor¬ 
poration, as of December 30, 1939, and the values of the 
investments as recorded on the books of Central and 
American, as of the same date: 10 


10 Balance sheets of American and Central as of November 30, 1939, and 
December 31, 1940, and a pro-forma balance sheet for the consolidated 
corporation as of November 30, 1939, are attached to this opinion as 
Appendices A, B, C, D and E. 
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3142 Table VIII 


Value Per Books 


of Central and 

Assets American 

Subsidiary companies: 

Central Power and Light Com¬ 
pany 

Common Stock (100%). $ 7,721,039.00 

Preferred stock, 30 shares 3,600.00 

Public Service Company of 
Oklahoma 

(100% Com.).. 10,535,333.00 

Southwestern Gas and Electric 
Company 

(100% Com.). 3,000,000.00 

West Texas Utilities Company 

Common Stock (100%). 13,000,000.00 

Preferred Stock (35.3%).... 2,048,322.00 

People’s Ice Company (100%) 


Weleetka Pipe Line Company 

( 100 %) . 

McAlester Canning Company 

( 100 %) .-... 

Roby & Northern Railroad 
Company 

Capital Stock 100% less re¬ 
serve of $8,849.00. 

Notes Receivable, less re¬ 
serve of $80,629.32. 

Mount Vernon Sewer Company 
Notes Receivable. 


Other Investments... 173,801.76 

Other Subsidiary Companies— 

Central . 139,58S.15 

Other Subsidiary Companies— 

American . 25,002.00 


$36,646,685.91 


4, 1942 


V\ilue Per Pro 
Forma Balance 
Sheet Stated 
Primarily 
at Underlying 
fiiook Values 11 


$ 8,089,373.99 
3,600.00 


13,521,203.69 


6,413,567.72 

14,286,511.88 

2,113,780.52 

100,000.00 

44,665.83 

1.00 


1.00 

24,999.00 

1.00 

1.00 

173,801.76 


$44,771,508.39 


21 


(See next page) 
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3143 The amended application states that the five prin¬ 
cipal subsidiaries of the applicants completed quasi¬ 
reorganizations in 1934 and 1935 for the purpose of adjust¬ 
ing their balance sheets to a sound basis by the elimination 
of questionable assets, and that the applicants adjusted the 
carrying value of their assets to the underlying value 
thereof after the consummation of the quasi-reorganiza¬ 
tions of the subsidiaries, and so carried them at Novem¬ 
ber 30, 1939. No appraisal of assets, however, has been 

11 The following information as to the underlying values of properties of 
the subsidiaries is taken from financial statements of these subsidiaries 
in the record. The description of the amounts described as “intangibles’' 
is not clear; we cannot tell how much thereof represents the differ¬ 
ence between original cost when first devoted to the public service and 
historical cost to the system in arm’s-length transactions, and how much 
thereof represents more questionable elements. Nothing herein should 
be construed as an approval of the underlying figures on the books of 
the subsidiaries. 

Tangible properties of Public Service Company of Oklahoma, and 
Southwestern Light & Power Company (aggregating $46,983,358.92 on a 
consolidated basis on December 31, 1939) arc stated substantially at 
original cost when first devoted to the public service, as determined 
at March 31, 1934, and September 30, 1935, respectively, jointly by 
engineers of the Corporation Commission of Oklahoma and of the 
companies and approved by said Commission. Consolidated intangibles 
of $4,923,359.58 represent the cost in cash and securities, less adjust¬ 
ments, of utility plant in excess of original cost of tangible property. 

Tangible property of Central Power and Light Company ($51,177,730.52 
on December 31, 1939) is stated at cost of construction less retirements, 
except for the remaining portion ($4,600,000 as estimated by the manage¬ 
ment) of properties acquired as entireties, which are stated on the basis 
of estimated reproduction cost new less observed depreciation, as deter¬ 
mined by independent engineers substantially at dates of acquisition, or 
at cost (as adjusted) in cash or securities, whichever is lower. In¬ 
tangibles of $1,616,969.37 represent organization expense and the cost 
of certain properties acquired as entireties in excess of the amount of 
tangible property determined as above. 

Tangible property of Southwestern Gas and Electric Company 
($30,143,835.97 at December 31, 1939) is stated at original cost of construc¬ 
tion except for the portion remaining in service (approximately $7,000,000 
as estimated by the management) of properties acquired as entireties which 
is stated on the basis of reproduction cost new less observed deprecia¬ 
tion, as determined by independent engineers, or amounts determined by 
the board of directors, both as of dates of acquisition. Intangibles 
($3,435,756.91) represent the cost in cash and securities (less adjust¬ 
ments) of utility plant in excess of the amount of tangible property 
determined as above. 

Tangible property of West Texas Utilities Company ($37,416,273.99 at 
December 31, 1939) is stated substantially at cost of construction. In¬ 
tangibles ($1,903,911.42) as stated represent the cost (as adjusted) of 
utility plant in cash or securities in excess of original cost of tangible 
property. 



A177 


Commission’s Opinion and Order dated June 4|, 1942 
Requiring One-Stock Plan 

made in connection with the proposed plan of reorganiza¬ 
tion. The difference of approximately $8,000,000 between 
the values of the assets on the pro-forma balance sheet 
and those on the books of the applicants is stated to 
represent the capitalization of undistributed surpluses of 
the subsidiary companies. 12 

The pro-forma income statements for the year ended 
November 30, 1939, reflect a net income of $2,089,878.88 
on a corporate basis (assuming that subsidiaries whose 
common stock dividends are not restricted by preferred 
arrearages will pay 60% of the net income applicable to 
the common stock as dividends) and a consolidated net 
income of $4,247,437.39. The pro-forma consolidated in¬ 
come statement for the year ended June 30, 1940, 
3144 reflects a net income of $2,083,347.76 on a corporate 
basis (on the same assumption) and $4,21.4,465.31 
on a consolidated basis. 13 

12 We discuss the absence of adequate valuation testimony and the propriety 

of the proposed accounting treatment infra pp. 

13 Central Power and Light Company and Southwestern Light & Power 
Company cannot pay dividends on common stocks so long as accumulated 
dividends on their preference stocks remain unpaid. The application 
states that arrearages on Central Power and Light Compary will be 
paid up by the end of 1943. Since Public Service Company of Oklahoma 
owns 85.54% of the Class A stock of Southwestern Light & Power 
Company (on which the arrearages in question exist) moist of the 
income after the payment of dividends on the preferred stock is avail¬ 
able to Public Service Company of Oklahoma. If the payment in full 
of preferred arrearages of Central Power and Light Company and 
Southwestern Light & Power Company is assumed, the pro-forma cor¬ 
porate income would be $2,590,338.88 for the year ended November 30, 
1939, and $2,557,049.57 for the year ended June 30, 1940. 

If the financial structure had been in 1939 and 1940 what it will be 
after all debentures maturing serially on or before February 1 1946 and 
bank loans maturing serially or in installments on or before December 
13, 1947 had been paid and if the charges for amortization of bond dis¬ 
count and expense had then been what they will be after the debentures 
and bank loans have been paid, the pro-forma incomes would have 
been as follows: 

Corporate Conso 'idated 

Year ended Nov. 30, 1939_ $2,973,466.88 $4,868,105.72 

Year ended June 30, 1940. 2,988,084.30 4,921 J762.94 
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COMPLIANCE WITH STANDARDS OF THE ACT 

The.proposed consolidation involves the alteration of 
priorities, preferences, and voting power, and has been 
presented to us by an application and declaration under 
Sections 7, 10 and 11 (g) of the Act. We believe that 
the plan, since it in reality proposes a comprehensive 
voluntary reorganization of Central and American, must 
be tested primarily by the standards of Section 11 (e): 
namely, that the plan be “necessary to effectuate the pro¬ 
visions of Subsection (b) and fair and equitable to the 
persons affected by such plan.” The standards of Sec¬ 
tions 7 and 10 must also be considered, since these 
standards, we believe, are necessarily applicable to pro¬ 
posals within their terms which are made pursuant to 
Section 11. Federal Water Service Company, 8 S. E. C. 
893 (1941). Compare Instruction No. 1 as to the use 
of Form U-l, which reads in part: 

“Failure to designate any applicable provision 
of the Act or rules shall not preclude the Com¬ 
mission from considering the application of such 
provision to the proposed transaction. . . .” 

Since the Commission has instituted proceedings on its 
own motion under Section 11 (b) (2), we must consider 
the proposed plan in the light of the standards of that 
section for an additional reason: it would be futile to 
approve this plan without considering whether we may 
be compelled under Section 11 (b) (2) to undo it or to 
require additional corporate readjustments. 

3145 The securities are to be issued and sold for the 
purpose of consolidation and, therefore, meet the 
standards of Section 7 (c) (2). It appears that no State 
Commission has jurisdiction over the proposed transac¬ 
tions; accordingly, the standards of Section 7 (g) are in¬ 
applicable. 
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Under Sections 7 (d) (1) and 7 (d) (2) the question 
arises as to whether the securities proposed to he issued 
under the plan are reasonably adapted to (1) the security 
structure and (2) the earning power of the reorganized 
corporation. Under Section 7 (d) (3) we may not allow 
the declaration to become effective if we find that financ¬ 
ing by the issue of the proposed securities is no|t neces¬ 
sary or appropriate to the economical and efficient opera¬ 
tion of the business in which the reorganized corporation 
will be engaged. Under Section 11 (b) (2) we must take 
such steps as we find necessary to ensure that the cor¬ 
porate structure of Central and/or American will not 
unduly or unnecessarily complicate the capital structure 
of the holding company system. 14 

Under Section 7 (d) (6) we must consider whether 
“the terms and conditions of the issue or sale of the 
security are detrimental to the public interest or the in¬ 
terest of investors.” These standards, we think, clearly 
raise the question whether the proposed issuance of securi¬ 
ties is contrary to any other provision of the Act. Thus 
we are again indirectly brought to a consideration of the 
extent to which the plan meets the requirements of Sec¬ 
tion 11 (b) (2). Section 7 (e) raises substantially the 
same question, together with the question whethbr the 
plan will result in “an unfair or inequitable distribution 
of voting power.” 15 In addition, in our own original 
proceeding under Section 11 (b) (2) we must determine 
what steps must be taken by Central and/or American 
to ensure that their corporate structures do not unfairly 
or inequitably distribute voting power among the security 
holders of the holding company system. 

14 The declaration raises no problems under Section 7 (d) (4) I or (S), 
which relate to underwriting fees and guarantees. 

15 Subsection (d) (6) relates to “issue or sale”; Subsection (e) relates to 
“the exercise of a privilege or right to alter the priorities, preferences, 
voting power, or other rights of the holders of any outstanding security.” 
Both provisions are applicable here. 
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1. Proposal to Issue Preferred Stock 

It is proposed that the capitalization of the reorganized 
corporation will consist of 1SS,709.5 shares of oy 2 % pre¬ 
ferred stock $100 par, having an aggregate par value of 
$18,870,950 and 1,041,274.32 shares of common stock, $15 
par, with an aggregate par value of $15,619,114.80 and 
an aggregate book value of $26,031,858. The proponents 
of the plan contend that it is necessary to preserve the 
priorities of the holders of the prior lien preferred stock 
of Central and of the preferred stock of American in 
order to make feasible the carrying out of the plan of 
reorganization, in view of the right of appraisal afforded 
bv the Delaware law to dissenters. 

3146 Under Section 7 (c) of the Act, a registered hold¬ 
ing company may not issue preferred stock except 
in certain special circumstances there set forth. This in¬ 
dicates a strong Congressional policy against the issuance 
of preferred stock by holding companies; and we believe 
that, even where the statute is not an absolute bar, reason¬ 
able necessity for issuance of the preferred stock must be 
shown. See Comrrmnity Power and Light Company, 6 
S. E. C. 182, 194 (1939); Commonwealth and Southern 
Corporation, 9 S. E. C. (1941), Holding Company 
Act Release No. 2831. In addition, we have expressed 
the view that we are charged by Congress under the Act 
with the effectuation of a policy against pyramiding of 
holding company structures by the device (among others) 
of issuing holding company senior securities against a 
portfolio consisting largely of operating company junior 
securities, the dividends and liquidating rights of which 
are subject to the prior claims of large amounts of publicly 
held operating company senior securities. See Common¬ 
wealth <& Southern Corporation, S. E. C. (1942), 
Holding Company Act Release No. 3432. Among the 
reasons for that policy are the importance of fostering 
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sound capital structures and avoidance of the condition 
described in Section 1 (b) (3) of the Act as “control of 
[subsidiary public-utility companies]—exerted through 
disproportionately small investment.” The-present pro¬ 
posal to issue preferred stock violates that policy, since 
the assets of the new corporation will consist of common 
stocks of subidiaries having an underlying book value 
of $42,483,926 16 and preferred stock of West Texas Utili¬ 
ties Company having an underlying book v^lue of 
$2,113,780. Ahead of the subsidiary company jjommon 
stocks stand $94,892,801 of debt and $35,677,105 of pre¬ 
ferred stock. 


Detailed analysis of the corporate structures arid earn¬ 
ings of the companies in the Central system demonstrates 
that preferred stock of the holding company is not reason¬ 
ably adapted to the security structure and earning power 
of the proposed new consolidated company or of the 
system. This may be shown by a consideration of 
capitalization ratios, ratios of senior securities to net 
property accounts of the subsidiaries and earnings cover¬ 


ages. 

Capitalization ratios.— The following table shcjws the 
percentage of total capitalization of the consolidated 
system represented by debt, preferred stock, cjommon 
stock, and surplus: 


10 Subject to the qualification indicated at p. 31, infra. 
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3147 Table IX 

Percentage of Total Capitalization Represented 
by Various Classes of Securities (Based on Con¬ 
solidated Pro Forma Balance Sheet as of December 

31, 1940) 


Subsidiaries’ Funded Debt.... 


$ 94,S92,801 

53.0% 

Subsidiaries’ Preferred Stocks* 


38,823,244 

21.7 

Parent Company Debt. 

Parent Company Preferred 


950,000 

0.5 

Stock . 

Common Stock. 

15,619,114 

18,870,950 

10.6 

Capital Surplus. 

9,711,056 

25,430,170 

$178,967,165 ** 

14.2 

100.0% 


* At liquidation value, to which is added accrued unpaid dividends of 
$2,143,744 for which a reserve was set up on the consolidated balance 
sheet. 

** This compares with a consolidated plant account (depreciated) (stated 
as indicated in note 11) of $164,972,477, which includes $11,730,502 of 
intangibles. Net current assets amounted to $5,074,116. 

The percentages representing subsidiary debt and sub¬ 
sidiary preferred stock (53.0% and 21.7%) approach the 
maximum that experts consider appropriate for an operat¬ 
ing utility company. 18 The addition of a holding company 
preferred stock to the extent of 10.6% (and a small amount 
of holding company debt) results in a top-heavy struc¬ 
ture—over 85% senior securities and less than 15% com¬ 
mon stock and surplus. We would not sanction such a 
structure for an operating company. No more can we 
sanction it merely because a holding company is intro¬ 
duced into the picture. Indeed, the introduction of the 
holding company creates a possibility that security holders 
of the holding company may be deceived and may not 
realize that their so-called preferred stock has behind 
it only a thin equity represented by operating company 
common stocks. 

17 These ratios may be contrasted with those before the Commission in 
American Gas and Electric Company, 6 S. E. C. 567, 579 (1940) ; The 
North American Company, 4 S. E. C. 434, 440 (1939). 

18 See Engineers Public Service Company, 9 S. E. C. (1941), Holding 
Company Act Release No. 2535, p. 17. 







The following table sets forth the capitalization of the subsidiaries: 
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3149 This table shows that Central Power and Light 
Company has a capital structure which is already 
top-heavy, while Public Service Company of Oklahoma and 
Southwestern Gas and Electric Company have outstanding 
amounts of senior securities approaching the maximum 
consistent with sound financing. 19 We could not justify 
action authorizing an operating company to issue addi¬ 
tional senior securities against the already attenuated 
equity. No more can we do so through the holding com¬ 
pany device. 

It is argued that the subsidiaries are obliged to retire 
some $13,000,000 of short term debt by 1947, and that 
this will materially improve their capital structures. If 
these retirements were made without further borrowings, 
they would reduce the subsidiaries’ debt to some 46% 
of the consolidated capitalization. This would leave sub¬ 
sidiaries’ debts and preferred stocks at 66.7% of con¬ 
solidated capitalization, and subsidiaries’ debts, sub¬ 
sidiaries’ preferred stocks, and the new corporation’s debt 
and preferred stock at 77.9% of consolidated capitaliza¬ 
tion. This percentage is still somewhat in excess of the 
percentage of senior securities which we believe to be 
sound, although not greatly so. But we cannot give too 
much consideration to the obligation to retire debt, for 
under usual circumstances the long-term debt of any 
company may be voluntarily retired before maturity, 
either at par or with a small premium. Applicants are 
in a weaker, not a stronger, financial position because 
they have an obligation rather than a privilege to retire 
debt; for the very necessity for these rapid retirements 
during the next several years imposes a heavy burden 

19 While West Texas Utilities Company appears to have only 68% in bonds 
and preferred stock, this appears to be due to a disproportionately high 
amount at which the common stock interest is stated. This company’s 
aggregate capitalization can be supported only by capitalizing its annual 
earnings at a rate considerably lower than that necessary to be applied 
to the other companies of the system to support their capitalizations. 
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of cash requirements on the subsidiaries, with the result 
that any substantial reduction of their gross income might 
cause stoppage or reduction of dividends to the parent. 
Thus the improvement of ratios to be caused by the rapid 
reduction of subsidiaries’ debt is counterbalanced by the 
circumstance that the retirements require cash which may 
make dividends impossible or inadvisable. 

Net Property Ratios. —The following table shows the 
percentage of subsidiaries’ debt and preferred stock to 
depreciated plant accounts of the subsidiaries as of De¬ 
cember 31, 1940: 

Table XI 

Percentage of Subsidiaries’ Debt and Preferred Stock 
to Depreciated Plant Accounts of iNDivroxrAL 
Subsidiaries (as of December 31, 1940) 

Public West South- 

Service Texas Central western 

of Oklahoma* Utilities Pr.&Lt. Gas-d Elec. 


Bonds . 

52% 

58% 

61% 

60% 

Preferred Stock 

26% 

20%** 

25%** 

25% 


78% 

78% 

86% 

85% 


* and Southwestern Light & Power consolidated. 

** Adjusted to reflect liquidation values of preferred stocks and dividend 
arrearages not reserved for. 

3150 It is obvious that upon the basis of these ratios we 
could not easily sanction any further increase of 
senior securities by the subsidiaries. Nor can we find jus¬ 
tification for permitting the same result to be accomplished 
indirectly by the use of a holding company to [hold the 
common stocks of the subsidiaries and a pyramiding 
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arrangement under which the holding company would issue 
senior securities. 

The following table shows the ratio of senior securities 
to the net property accounts of the subsidiaries, pro forma 
on a consolidated basis: 

Table XII 


Percentage of Depreciated Plant Account Represented 
by Debt and Preferred Stock 
(Pro Forma as of December 31, 1940) 




Per Cent of 
Depreciated 
Plant Account 

Subsidiaries’ Debt. 

$94,892,801 

57.5% 

“ Pfd. Stock. 

35,667,105 

21.6% 

Parent Companv Debt. 

950,000 

0.6% 

“ “ Pfd. Stock 

18,870,950 

11.4% 

(proposed) 


91.1% 

Dividend arrears on Subsid¬ 
iaries’ Pfd. Stock. 

$ 2,143,744 

1.3% 


This table confirms the conclusion already reached that 
the proposed new security structure would be unsound. 

Even the ratios indicated in the foregoing tables do not 
tell the whole story. The ratios indicated are too low if 
the net property accounts of the subsidiaries are inflated 
by any means, 19 * including inadequate depreciation re¬ 
serves. We have heretofore had occasion to consider the 
adequacy of the depreciation reserves of two of the com- 


19 a In footnote 11 attention has already been called to the possibility of 
inflation in gross property items. 
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panies in Central’s system. In Central Power and Light 
Company, 5 S. E. C. 733, 739 (1939), in which we had 
before us a proposed refunding by Central Power and 
Light Company, a witness for the company admitted that 
the ratio of depreciation reserve to utility plant was in¬ 
adequate. We approved the plan, partly in reliance upon 
the company’s undertaking to increase the depreciation re¬ 
serve within the subsequent six years by at least $100,000 
annually, and an aggregate of $1,500,000, by charges 
to surplus in addition to the regular accruals. 20 In West 
Texas Utilities Company, 5 S. E. C. 24, 27 (1939), in 
which we considered a proposed refunding by West Texas 
Utilities Company, we indicated that the reserve of 4.6% 
of total utility plant was substantially less than the 
amount of accrued depreciation that would be determined 
to exist on its property on the basis of age and estimated 
service life of such property. We permitted the declara¬ 
tion to become effective subject to the condition, among 
others, that West Texas Utilities Company not declare or 
pay dividends for any period in which the amount ex¬ 
pended for maintenance plus provisions for depreciation 
did not equal an amount to be determined by a designated 
formula. 

3151 Earnings coverages .—Statements of the consoli¬ 
dated pro-forma income show that the dividends on 
the proposed holding company preferred stock, the divi¬ 
dends on the present subsidiary preferred stocks, and 
present subsidiary prior charges are covered on an over-all 

basis onlv 1.36 times bv the 1940 income and only 1.27 
* • • 


20 As of December 31, 1940, $600,000 of this amount had bce^ provided 
for. 
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times by the average income for the years 1936-1940, 21 as 
shown by the following table: 


Table XIII 


Consolidated-Pro Forma 
Income Statement 


Operating Revenues .. 

Gross Income . 

Interest, Subsidiary Pfd. 
Dividends and Other De¬ 
ductions . 

Consolidated Net Income. 

Parent Co. Pfd. Div. re¬ 
quirement . 

Times Parent Co. Pfd. Div. 
Times Parent Co. Pfd. Div. 
plus prior charges. 

Parent Company Pro Forma 
Income Statement 

Gross Income. 

Parent Co. Int. and Other 
Deductions _ 

Net Income . 

Parent Co. Pfd. Div. re¬ 
quirement . 

Times Parent Company 
charges, including Pfd. 
Div. 



5-Year 

Average 

1940 

1936-1940 

$33,111,755 

10,605,540 

$11,005,319 

6,726,644 

3,878,896* 

7,579,617 

3,425,702 

1,037,902 

3.72 

1,037,902 

3.30 

1.36 

1.27 

1,981,889 

1,337,596 

44,191 

44,191' 

1,937,698 

1,293,405 

1,037,902 

1,037,902 


1.83 1.23 

* (of which $770,000 was not available in 1940 because of preferred 
arrears). 

** (Actual 1940). 


21 These ratios will be somewhat improved by 1947 as charges for amortiza¬ 
tion of refunding expenses of the subsidiaries decrease, but the improve¬ 
ment will not be great enough to change our conclusions substantially. 
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The following table shows the effect that a 20% decline 
in consolidated gross income would have on the Coverage 
ratios: 

3152 Table XIV 

Effect of a 20% Reduction in Consolidated IGross 
Income of Parent Company Preferred 
Dividend Coverage 



J 

5-Year 

1940 

a] 

verage 

$10,605,540 

$11 

.,005,319 

8,484,432 

q 

>,804,255 

6,726,644 

i 

,579,619 

1,037,902 

J 

,037,902 

$ 7,764,546 

$ £ 

,617,521 

1.09 


1.02 

1.69 


1.18 


80% . 

Int., Sub. Pfd. Divs. and Other 

Deductions . 

Parent Co. Pfd. Div. 


Times Pfd. Div. and Prior 
Charges, including Subsid¬ 
iaries (consolidated) . 

Parent Company only, times 
Pfd. Div. 


A reduction in consolidated gross income of 2(f.8% of 
the 1940 income or of 21.7% of the five-year average, 
would leave no balance applicable to parent company 
common stock. A reduction of consolidated gross income 
of 37% of the 1940 income, or of 32% of the five-year 
average, would leave no balance of income applicable to 
parent company preferred stock. 

The following table shows a breakdown of the 
of consolidated income by individual subsidiari 
percentage that the parent company’s junior interest in 
the income of such subsidiaries bears to the total gross 
income of each subsidiary, and the effect on the 
company’s interest of a decline of 20% in the pa] 
subsidiary’s gross income: 


source 
es, the 


parent 

Irticular 









3153 Table XV 

Consolidated Income by Companies—Pro-Forma 1940 
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3154 Of the $4,105,554 of subsidiary income applicable to 
the new corporation, $3,951,696 is related to common 
stock holdings in four subsidiaries and only $153,853 is de¬ 
rived from preferred stock holdings. Of the $2,16",358 of 
dividends actually received in 1940, all but the $153,858 was 
derived from common stock holdings in three subsidiaries. 
The fourth subsidiary, Central Power and Light Company, 
is still in arrears on its preferred stock dividends. Cen¬ 
tral’s junior common stock interest represents omy 22% 
of the income of Central’s Power and Light Company and 
only 29% of the income of West Texas Utilities Company. 
Such thin equities in earnings do not provide a sound 
basis for the issue of senior securities by the parent 
company. 

In addition to the effects of the proposed capital struc¬ 
ture on the holding company system of the proposed new 
holding company, we must also consider its effect on the 
holding company system of MW Corp., of which it will be 
a part. As will be seen by reference to the statement of 
MW Corp.’s present holdings and to Table VI, the major 
holdings to be received by MW Corp. under the plan 
would be common stock. The issuance of preferred stock 
in the proposed new company would, as we have already 
demonstrated, reduce the common stock to a very small 
portion of the total capitalization of the new company’s 
holding company system and would reduce the income ap¬ 
plicable thereto to a very small percentage of gross in¬ 
come which, being junior in rank, might be wiped out or 
greatly reduced by a reduction of such gross income. 
Moreover, since the common stock would have approxi¬ 
mately 84% of the total voting power, the proposed plan 
would give MW Corp. voting power and voting control 
out of proportion to its stake in the holding company 
system of the proposed new corporation. 
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Under the circumstances we conclude, on the basis of 
the foregoing analysis, that the proposal to issue preferred 
stock is repugnant both to Sections 7 (d) (1), 7 (d) (2) 
and 7 (d) (6) and to Section 11 (b) (2). We find that 
the proposed new preferred stock is not reasonably 
adapted to the security structure of the proposed new cor¬ 
poration and of the other companies in the holding com¬ 
pany systems of that corporation and of MW Corp.; that 
the proposed preferred stock is not reasonably adapted 
to the earning power of the new corporation; and that 
the proposed preferred stock would unnecessarily com¬ 
plicate the holding company systems of the proposed new 
corporation and of MW Corp. 22 Since we find the plan 
repugnant to Section 11 (b) (2), we cannot find it neces¬ 
sary to effectuate the provisions of Section 11 (b) and 
cannot approve it under Section 11 (e). 

3155 We have found no facts in the record which 
demonstrate that a reasonable necessity exists for 
complicating the security structure of the reorganized com¬ 
pany. 23 It is argued that holders of stock with an existing 
preference may reasonably demand new securities with a 
preference. But the prior rights of the prior lien preferred 
stock of Central and the preferred stock of American can 

22 Compare Northern New England Company and New England Public 
Service Company, 9 S. E. C. (1941), Holding Company Act Release 
No. 2737. in which we entered an order under Section 11 (b) (2) re¬ 
quiring the respondent to change its present capitalization to one class 
of stock (namely, common stock) or, in the alternative, at its election, 
to liquidate its affairs and distribute its assets to its security holders. 
In reaching this conclusion, we considered the following facts to be 
particularly important: the instability and fluctuations of the respond¬ 
ent’s earnings, the thin equities in subsidiaries which constituted the 
respondent’s principal assets, and the absence of facts to justify the 
issuance of new preferred stock. Sec also Commonwealth & Southern 
Corp., Holding Company Act Release No. 3432. 

23 The fact that the proposed structure would be an improvement over 
the present structure docs not warrant disregard or relaxation of any 
of the standards of the Act. See Engineers Public Service Co. 

S. E. C. (1941), Holding Company Act Release No. 2535. Ob¬ 

viously this fact could have no influence on the application of the 
standards of Section 11 (b) (2). 



A193 


Commission’s Opinion and Order dated June 4, 
Requiring One-Stock Plan 


1942 


be fully compensated without a new issue of preferred 
stock. The Supreme Court has held that a plan is not un¬ 
fair because the holders of senior securities “are grvjen in¬ 
ferior grades of securities, or even securities of thei same 
grade as are received by junior interests. Requirements 
of feasibility of reorganization plans frequently necessitate 
it in the interests of simpler and more conservative capital 
structure. And standards of fairness permit it.” 24 

It is argued that it is necessary to have two clas^ 
stock, because otherwise it will be impossible to 
requisite votes in favor of the plan unless existing 
ential rights are replaced with new preferred secu[ 
and the cost of paying dissenters under the Delawa 
praisal statute would make the plan unfeasible, 
this prognostication is accurate can only be tested b> 

But whether accurate or not, we cannot fail to appl 
standards of the Act as we see them because of as 
exigencies involved in obtaining security-holders’ co 
If companies subject to the Act and their security-h 
do not voluntarily bring their corporations into com 
with the Act, we are required to resort to Section 
(2) proceedings. Moreover, applicants may, if they c 
request us to apply to a court, as provided by Seetj 
(e), to enforce and carry out the terms of any ami 
proposal which they may file and which we may approve. 
In that event, it will be necessary to secure only such con¬ 
sents and to accord to dissenters only such rights, if any, 
as the plan as approved may require. See Community 
Power and Light Co., 6 S. E. C. 182 (1939); In the Matter 
of the Application of the Securities and Exchange Com¬ 
mission to Enforce and Carry Out a Plan of Corporate 
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24 Consolidated Rock Products Company v. DuBois, U. S. 

L. ed. 603, 613. See Commonwealth & Southern Corporation, 9 Jj 
(1941), Holding Company Act Release No. 2831. Cf. Coin 
Power and Light Co., 6 S. E. C. 182 (1939), and 33 F. 

(S. D. N. Y. 1940) ; Federal Water Service Corporation, 8 S 
(1941), Holding Company Act Release No. 2635. 
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Simplification of Community Power and Light Co., 33 F. 
Supp. 901 (S. D. N. Y., 1940). 

There remain to be considered several important points 
which we would have to decide before we could approve the 
plan. Since we find it necessary to deny effectiveness to 
the application and declaration for reasons already stated, 
it is sufficient merely to indicate the remaining problems 
without deciding them. But our failure to decide them 
should not be taken as an indication that we do not 
consider them to be of the greatest importance. 

2. The Status of the $6 Prior Lien Stock Held by MW Corp. 

In the latter part of 1928 Central needed capital to make 
investments in its subsidiaries. MWU Co. purchased 
13,500 shares of $6 prior lien preferred stock at $92 per 
share, 2,000 shares of which "were subsequently re- 
3156 purchased by Central at the same price and canceled. 

The $6 prior lien preferred stock was a new class 
of preferred stock ranking on a parity, except for its 
dividend rate, with the highest class of securities then 
outstanding, the $7 prior lien preferred stock. The 11,500 
shares of the $6 prior lien preferred stock which MW 
Corp. holds by succession to MWU Co. constitute the only 
shares of this class outstanding. 

It is argued to us by counsel for the Public Utilities 
Division that the principles of Taylor v. Standard Gas & 
Electric Company, 306 U. S. 307 (1939), the “Deep Rock” 
case, and Pepper v. Litton, 308 U. S. 295 (1939), 25 are ap¬ 
plicable to the claim of the $6 prior lien preferred stock 
acquired by MWU Co. in 1928 and now owned my MW 
Corp., and that, to conform to the fair and equitable 
standard set up by Congress under Section 11 (e), this 

25 See also Consolidated Rock Products Company v. DuBois, U. S. 

(1941), 85 L. Ed. 603; In re American Fuel and Power Com¬ 
pany, 122 F. (2d) 223 (C. C A. 6th, 1941). 
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stock should be subordinated to publicly held shares. The 
basis for this contention is that MWU Co. organized 
Central with an insufficient capitalization; that MWU Co. 
made Central pay large cash dividends on the common 
stock during a period in which Central’s subsidiaries; were 
making insufficient accruals to depreciation reserve; that 
MWU Co. extracted exorbitant service fees; and that, 
when Central needed financing in 1928, MWU Co. financed 
Central by purchasing a preference stock of equal rank 
with the highest class of securities outstanding in the hands 
of the public, and superior to some publicly held preferred, 
and that under these circumstances fairness and equity 
require that these admittedly valid claims take a lower 
rank in the reorganization. 

We believe that the present record is inadequate to pass 
upon these contentions. In view of our disposition of the 
other issues of the case it is not necessary to pass upon 


this issue at the present time. In any future proceedings 
the Public Utilities Division may reopen the question and 
adduce evidence with respect to such matters as it deems 
relative to the applicability of the cases cited. 20 

3. Participation by MW Corp. With Respect to Securities 
Purchased While Reorganization Was in Prospect 

A question is presented under Sections 7 (d) (6) and 
11 (e) as to whether the provisions with respect to the 

20 Evidence presented in proceedings before the Federal Trade Comlmission 
with respect to the Central system tends to show that MWU Co. 
organized Central with a top-heavy capitalization, that the operating 
company passed up through Central to MWU Co. large cash dividends 
on the common stock during periods in which there would have been 
no surplus available for dividends if sufficient accruals to depreciation 
reserves had been made, that the fixed capital of the operating com¬ 
panies stood on the books at figures which included intercompany profits 
between affiliated interests and other writeups, and that upon ti e basis 
of these inflated property accounts the holding companies inflated their 
investment accounts to balance their own security issues. Sec Sen. Doc. 
No. 92, Part 62 ( 70th Cong., 1st Sess.) prepared in response to S. 
Res. No. 83 (70th Cong., 1st Sess.), pages 107-209, 536-748. 
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participation accorded the prior lien and preferred stocks 
owned by MW Corp. and purchased during the reorganiza¬ 
tion result in the terms of issuance of the new 
3157 securities being detrimental to the interests of in¬ 
vestors and the plan being unfair and inequitable. 
This question involves the applicability of our decisions in 
Federal Water Service Corp., 8 S. E. C. 893 (1941) and 9 
S. E. C. (1941) Holding Company Act Release No. 
3023, and Derby Gas and Electric Corp., Holding Company 
Releases Nos. 2875 and (1941). We shall not now 
state the facts out of which the problem arises, for our 
decision in the Federal case was reversed, after the present 
case was submitted to us and this opinion initially pre¬ 
pared, in Chenery Corp. et al. v. Securities and Exchange 
Commission (App. D. C., April 27,1942, Mr. Justice Miller 
dissenting). We propose to file a petition in the Supreme 
Court of the United States for a writ of certiorari to re¬ 
view the decision of the Court of Appeals. Until the out¬ 
come of that litigation, we cannot know whether the prin¬ 
ciple we applied in the Federal case has any validity. Since 
■we are disapproving the plan now before us for other 
reasons, we may defer our conclusion as to the applicability 
of the principle we applied in the Federal case until a plan 
complying with our decision herein is presented to us. At 
that time the Federal litigation may be finally disposed of 
by a final judicial precedent which will guide us in this 
and other cases. We therefore reserve this question for 
future determination together with the other questions re¬ 
served in this opinion. It is possible, moreover, that any 
evidence adduced by the Public Utilities Division with re¬ 
spect to the “Deep Rock” problem referred to above (pp. 
28-29) may also have a bearing upon the fairness of any 
participation to be accorded MW Corp. with respect to the 
prior lien and preferred stocks purchased by MW Corp. 
and by the equity receiver and the trustee under Section 
77B of the Bankruptcy Act of MWU Co. 
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4. Participation Among the Several Classes of Stock of Central 
and American 

Of foremost importance in considering a plan of reor¬ 
ganization under Section 7 and Section 11 (e) is the ques¬ 
tion whether the allocation accorded the various classes of 
securities by the plan is fair and equitable and not detri¬ 
mental to the interests of investors. There is serious 
question whether the present plan represents a fai|r and 
equitable distribution of new securities among the various 
classes of stock of Central and American, irrespective of 
the question of MW Corp.’s participation. However, we 
shall not decide this question in this opinion, for it would 
serve no purpose to attempt to pass at this time upon the 
allocations accorded to the various classes of present se¬ 
curities by the proposed plan, in view of our conclusion 
that the plan of reorganization should provide for only 
common stock. The appropriateness of an allocation of new 
securities depends upon the present rights of existing se¬ 
curity holders. 27 The primary consideration in determining 
value in the reorganization of holding companies such as 
Central and American is future earning power. 28 Evidence 
on earning power is particularly necessary when the pro¬ 
posed reorganization is a consolidation of two companies, 
each of which has a substantial amount of securities out¬ 
standing in the hands of the public. A determination 


should be made as accurately as the circumstances 
• ^ 

3158 permit of the earning power which each company 
will contribute to the new corporation. Attention 
should be given to factors which will affect the future in¬ 
come of the company; some projection of income is neees- 


27 Federal Water Service Corporation, 8 S. E. C. 893 (1941). 

28 Consolidated Rock Products Co. v. DuBois, 85 L. ed. 603 (1941); Derby 
Gas and Electric Corporation, 9 S. E. C. (1941), Holding Com¬ 
pany Act Release No. 2875; West Ohio Gas Company, 3 S. E. C. 1014 
(1938). 
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sary. 20 In any future proceedings, evidence as to future 
earning power should be presented in order that we can 
determine whether the allocation made among the security 
holders of Central and American is fair. 

5. The Proposed Upward Restatement of Investments 

As has been stated (supra Table VIII and p. 14), it is 
proposed to restate the carrying value of the new cor¬ 
poration’s investments to amounts higher than those pres¬ 
ently on the books of Central and American, the differ¬ 
ence being alleged to represent the taking up of undis¬ 
tributed earned surplus of the subsidiaries. No attempt 
was made to support the proposed new book values of the 
investments by reference to the earnings to be expected 
therefrom, or to the earnings of the underlying subsidiary 
companies. We believe that this approach is unsound. 
For reorganization purposes the value of the investments 
of the consolidating companies and of the proposed new 
corporation is a function of the earning power of the in¬ 
vestments, and any adjustment of the carrying value of 
these investments must always be justified by proof of 
earning power. 30 

On the present record we cannot affirmatively approve 
any of the proposed restated carrying figures. On the 
contrary, in the case of at least one company, West Texas, 
even on this incomplete record, there is serious doubt 

29 See Derby Gas and Electric Corporation, supra: opinion of Mr. Justice 
Douglas in Palmer v. Connecticut Ry. & Lighting Co., 61 S. Ct. 379 
(1941). 

30 Consolidated Rock Products Co. v. DuBois, 85 L. Ed. 603 (1941). We 
do not have before us the question whether, after determining the value 
of a particular investment on the basis of earning power, w r e would per¬ 
mit the company, in the course of a reorganization, to record the invest¬ 
ment at an amount equal to the underlying book equity, but less than 
the value of the investment determined under the controlling standard 
of earning power. Nor do we now consider the applicability, in such 
a situation, of our Uniform System of Accounts for Public Utility 
Holding Companies, General Instruction 13, which forbids the taking 
up of undistributed earnings. 
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whether the proposed restated value of the common stock 
is justified by the earning power of the company. Earn¬ 
ings for 1940 on this stock were only $567,843, an amount 
which would require the application of a capitaliza tion rate 
below 4% to produce the proposed restated value, or 4.3% 
to produce the $13,000,000 amount at which this common 
stock is now carried on the books of the holding company. 
The 5-year average of earnings would require the applica¬ 
tion of even lower capitalization rates to support these 
amounts. These figures, obviously, cast doubt on the legiti¬ 
macy of even the present carrying figure of Wesjt Texas, 
and consideration should be given to the questio^i of the 
necessity of downward restatement thereof as part of the 
reorganization. See Associated Gas & Electric Corp., 6 S. 
E. C. 605, 619-622 (1940). 

DISPOSITION OF THE APPLICATIONS AND 
DECLARATIONS WITH RESPECT TO 
THE PLAN 

The declaration filed under Section 7. 

The plan embodied in this declaration must be denied 
approval under Section 11 (e) and under the standards of 
Section 7. 

3159 The declaration and application under Sections 10 and 
11 (g). 

Because of our findings with respect to the proposed 
plan, it is unnecessary at this time to consider th|e decla¬ 
ration under Section 10 as to the acquisitions of assets by 
the new corporation or the request for a report on the 
plan under Section 11 (g). 





A200 


Commission’s Opinion and Order dated June 4, 1942 
Requiring One-Stock Plan 

DISPOSITION OF THE PROCEEDING UNDER SECTION 
11 (b) (2) 

In our discussion of the proposed plan we have indicated 
that the corporate structure of Central is repugnant to the 
requirements of Section 11 (b) (2). In view of the four 
classes of stock outstanding, the large dividend arrearages 
on the prior lien preferred stocks and the preferred stock, 
the inability of Central to pay dividends on its preferred 
stock, the large dividend requirements of the various 
classes of preferred stocks in comparison to the present 
and prospective earnings, the holding of American stock 
by both Central and MW Corp., and the holding of Pub¬ 
lic Service Company of Oklahoma common stock by both 
Central and American, we have found that the corporate 
structure of Central unduly and unnecessarily complicates 
the structure of the holding company system. We have 
also found that the corporate structures of Central and 
American unfairly and inequitably distribute voting power 
among security holders of the holding company system. 
American is an intermediate holding company having only 
one subsidiary operating company. It has large dividend 
arrearages on its preferred stock which prevent the flow of 
dividends from West Texas Utilities Company to Central. 

We therefore conclude that the continued existence of 
American between West Texas Utilities Company and Cen¬ 
tral unduly and unnecessarily complicates the structure of 
the holding company system of MW Corp. Moreover, 
the existence of American causes MW Corp. to be a hold¬ 
ing company with respect to a subsidiary company which 
itself has a subsidiary company which is a holding com¬ 
pany; Congress has directed us to require such action as 
we find necessary in order that such condition shall cease 
to exist. 31 Accordingly, -we shall direct that the continued 


31 See the second sentence of Section 11 (b) (2). 
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corporate existence of either American or Central be ter¬ 
minated. Our analysis of the corporate structure of Cen¬ 
tral and its subsidiaries compels us to conclude that only 
a recapitalization of Central and American resulting in a 
single class of stock, namely, common stock, will brijig their 
corporate structures into compliance with the requirements 
of Section 11 (b) (2), and we shall enter an order appro¬ 
priate for that purpose. 

CONCLUSION 

We cannot permit the declaration under Section 7 to 
become effective, in that we must and do enter adverse 
findings under the standards of Sections 7 (d) (1), 7 (d) 
(2), and 7 (d) (6) with respect to the proposal to issue 
preferred stock, and applying the standards of Section 
11 (e), we cannot approve the plan because it is not neces¬ 
sary to effectuate the provisions of Section 11 (b) but 
on the contrarv, is offensive to the provisions of Section 
11 (b) (2). 

While the foregoing is sufficient reason for disapproving 
the plan, we have also pointed out that there aije other 
questions which would have to be considered before we 
could approve a plan. 

3160 We find, under Section 11 (b) (2), that it is neces¬ 
sary that the corporate existence of either American 
or Central be terminated in order that the continued 
existence of the two companies cease unduly and unneces¬ 
sarily to complicate the structure of the holding company 
system of MW Corp. We further find, under Section 
11 (b) (2), that it is necessary that Central and American 
change their existing classes of capital stock to a single 
capitalization consisting of one class of stock, namely, 
common stock. 
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ADDENDUM 

On April 6, 1942, after the foregoing opinion was pre¬ 
pared, Central and American filed an amendment to the 
plan by which the participation to be accorded to the 7% 
preferred stock of American would be modified. Under 
this amendment, each publicly held share of American 
preferred stock would receive 1 share of 5% preferred 
stock and 1.81 shares of common stock of the consolidated 
corporation. Each share of American preferred stock 
held by MW Corp. would receive 5.81 shares of common 
stock of the consolidated corporation. The consolidated 
corporation would issue 188,709 shares of 5 Yo% preferred 
stock and 1,065,980.58 shares of common stock. This 
amendment affects only allocations; not the basic capital 
structure of the proposed new company. But in our opin¬ 
ion we have reached the conclusion that we cannot approve 
the plan because of the unsoundness of the proposed capi¬ 
tal structure; accordingly, we have found it unnecessary 
at this time to pass on the fairness of the allocations of 
the proposed new securities among the present security¬ 
holders. The amendment does not in any way affect our 
conclusions as to the deficiencies of the capital structure 
proposed in the plan of reorganization, and we have con¬ 
cluded that no useful purpose would be served in reopen¬ 
ing the record to take testimony with respect to the plan 
as now amended. 

Also on April 6, 1942, Central and American filed a mo¬ 
tion asking that we defer the determination of the issues 
presented in this proceeding for the duration of the war. 
Applicants request that unless we grant their motion with¬ 
out further hearing, we reopen the hearings to receive 
additional evidence and to hear argument on the motion. 
Applicants urge in support of this motion that prospec¬ 
tive higher income taxes, excess profits and other taxes 
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•will have a depressing effect upon income during the war 
period, that the cost of labor, material and supplies will 
affect the net income, and that it will, therefor^, be im 
practicable to arrive at a valuation of the investments of 
Central and American upon which to base a reorganiza¬ 
tion which will be fair to the different classes of security- 
holders of the two companies. 32 

We have concluded that the motion to defer should be 
denied, and that this may appropriately be done without 
reopening the record to receive factual evidence of the type 
which is proposed to be offered. We take official notice 
of these facts—we are aware that there is a war, that 
taxes may be expected to be higher, and that the cost 
of labor and materials and similar costs may be higher, 
and that these circumstances make predictions of 
3161 future earnings and estimates of value difficult. In 
view of the nature of our conclusions in this pro¬ 
ceeding, however, there is no reason to defer issuing this 
opinion and the order pursuant thereto. Applicants’ ex¬ 
pectation of a probable decline of future earnings and, con¬ 
sequently, of value, makes it even more evident that we 
cannot approve the proposal to issue preferred stock and 
that any reorganization of Central and American must be 
on the basis of a single capitalization consisting only of 
common stock. Applicants’ arguments in support of their 
motion pertain not to the difficulty of determining the pro¬ 
posed new capital structure but to the difficulty of alloca¬ 
tion of new securities among present security-holders. We 
have found it unnecessary to consider the latter question 
at this time in view of our disposition of the declaration. 


Moreover, the appropriate time to consider the 
present conditions upon the allocations among 


32 It is curious that this motion should be made on the vert day that 
Centra 1 and American filed an amendment to the plan, in which appar¬ 
ently they felt themselves competent to suggest an allocation of securi¬ 
ties which they presumably deemed to be fair. 


effect of 
teeuritv- 
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holders is when the question of compliance with our order 
arises. As we pointed out in The Commomvealth & South¬ 
ern Corporation, Holding Company Act Release No .3432 
(1942), and The North American Company, Holding Com¬ 
pany Act Release No. 3405, if difficulties arise which ren¬ 
der full compliance with our order impracticable during 
the ensuing year, we can at the appropriate time give con¬ 
sideration to any application that may be made by Central 
and/or American for the allowance of an additional year 
pursuant to Section 11 (c). Even at the expiration of a 
second year, we can consider these circumstances in de¬ 
termining when to apply to a court to enforce our order 
under Section 11 (d). The factors presented in the motion 
will thus be appropriately considered in determining when 
we shall require compliance with the Act; they are not 
appropriately considered in determining what the Act 
requires. 

Accordingly, an appropriate order will issue in accord¬ 
ance with the foregoing opinion. 

By the Commission (Chairman Purcell, Commissioners 
Healy, Pike and Burke), Commissioner O’Brien not par¬ 
ticipating. Commissioner Healy filed a separate concur¬ 
ring statement (per attached). 

Orval L. DuBois, 

(seal) Secretary. 


3162 Healy, C.: I concur and add the following comment. 

This is a plan of reorganization although it is cast in 
the form of a consolidation and although the applicants 
have designated Sections 6 (a), 7, 9 (a), 10 (a) and 11 (g) 
of the Act as the applicable sections. The applicants can¬ 
not by their selection of labels grant or deny to security 
holders the protection of applicable laws. Section 11 (e) 
was made part of the Holding Company Act to provide for 
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and govern voluntarily submitted plans looking to the 
reorganization of holding companies and their subsidiaries. 
Since this is such a voluntarily submitted reorg 2 ,nization 
plan, Section 11 (e) (among others) controls its validity, 1 
and we cannot approve the plan unless it conforms to the 
standards of that section. Section 11 (e) provides: 


a * * ti¬ 


the 


If after notice and opportunity for 
the Commission shall find such plan as s 
or as modified, necessary to effectuate 
sions of Subsection (b) and fair and equ 
the persons affected by such plan, the Corh 
shall make an order approving such plan; 


W 


This section charges us not to approve the plan i 
ceeding of this character, unless we find that the 
submitted or as modified is “necessary to effectiu 
provisions of Subsection (b) and fair and equitabt 
persons affected by such plan.” The questions 
therefore, answer under Section 11 (e) are: 

(1) Is the plan necessary to effectuate the purposes of 
Section 11 (b)? and 

(2) Is the plan fair and equitable? 


1942 


hearing 
iibmitted 
provi- 
Jtable to 

mission 

# # * » 


jn a pro¬ 
plan as 
ate the 
e to the 
e must, 


It is of the impact of the fair and equitable sta 
Section 11 (e) that I wish to speak. “Fair and eqj 
as has been pointed out by the Supreme Court, 
of art having a fixed meaning in the law of reorga 
That meaning not only requires the application of 
lute priorities rule but also another equitable 


i|idard of 
uitable”, 
e words 
hization. 

abso- 
doctrine 


1 While our opinion in this case clearly recognizes this. I c 
but feel that the basis of our opinion and the standards by 
action was to be measured in the Federal Water Service Case, 
(1941) could have been made clearer. 


mnot help 
which our 
8 S. E. C. 


2 Case v. Los Angeles Lumber Products Co., Ltd., 308 U. S. 106, 115; 
Securities and Exchange Commission v. United States Realtit and Im¬ 
provement Co., 310 U. S. 434, 452. 
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which has come to be known as the Deep Rock doctrine 
liecause it was announced by the Supreme Court in a case 
involving the Deep Rock Oil Company. 3 A disregard of 
the priorities rule is not the only element that can make a 
plan inequitable. 

In arriving at the judgment which must underlie our de¬ 
cision to approve or not to approve a plan of reorganiza¬ 
tion under Section 11 (e), and in reaching our opinion as 
to whether a plan is fair and equitable, we have no more 
right to disregard the equitable principle found in the 
Deep Rock and Consolidated Rock 4 and Columbia 
3163 Gas and Electric cases 5 than we have to ignore the 
absolute priorities rule of the Los Angeles case. 
One doctrine is quite as much a part of the law of the land 
as the other. To be sure the judgment which underlies our 
decision may not always be conclusive, 1 but we cannot in¬ 
telligently or fairly reach a decision as to whether a plan 
is fair and equitable without a consideration and a judg¬ 
ment as to all the equitable aspects involved. We certainly 
should not approve as equitable a plan which we believe a 
court on application to enforce would find inequitable. 

In considering the “Deep Rock” aspects of the plan and 
in deciding whether we shall say that in our opinion, for 
whatever it is worth, the plan is or is not fair and 
equitable, we must remind ourselves of some of the basic 
elements underlying that principle. First, the Supreme 
Court has pointed out in the Consolidated Rock case that 
“a holding company * * * has fiduciary duties to security 

3 Taylor v. Standard Gas and Electric Co., 306 U. S. 307. 

4 Consolidated Rock Products Co. v. DuBois, 312 U. S. 510. 

5 In re American Fuel & Power Co., 122 F. (2d) 223 (C. C. A. 6th). 

1 I refer here to the provision in Section 11 (e) that upon application to 
enforce a plan under 11 (e) approved by # us the District Court is re¬ 
quired, before it compels enforcement, to find the plan fair and equitable 
and appropriate to effectuate the purposes of Section 11. Whether this 
is strictly speaking a “review” is not of immediate importance. 
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holders of its system which will be strictly enforced” (em¬ 
phasis supplied). 2 Second, the same Court pointed out in 
the Deep Rock case 8 that it is the obligation of the parent 
to manage the affairs of its subsidiaries with an eye single 
to their interest. Third, the Court, referring to the Deep 
Rock doctrine, 4 said in Pepper v. Litton: “The essence of 
the test is whether or not under all the circumstances the 
transaction carries the earmarks of an arm’s-length bar¬ 
gain.” In sum, whether we are dealing with a case where, 
as in Taylor v. Standard Gas & Electric there was a long 
history of mismanagement, or with a case where, as in 
Consolidated Rock Products Co . v. DuBois, there had been 
extensive intermingling of the funds and affairs of the 
parent and subsidiaries, or with a case where, as In re 
American Fuel <C Pmcer Co., : ‘ the parent was said to have 
gotten control of the subsidiary through violation of an 
anti-trust statute the question usually is—not whether the 
subsidiary can recover against the parent—not whether the 
claim of the parent standing by itself is a valid claim in 
law—but whether the participation proposed for tl e parent 
in the reorganized company is, in the circumstances of 
the particular case, fair and equitable. 

Accordingly, in invoking the standards of Section 11 (e), 
we cannot confine ourselves to a consideration of the legal 
validity of the claims. Although the claim of Standard 
Gas & Electric in the Deep Rock case was admittedly 
valid (ef. Pepper v. Litton ), nevertheless considera- 
31G4 tions of equity and fairness required that in the re¬ 
organization there involved the debt clair l of the 
parent lie subordinated to the claims of public security 
holders. So, too, here, whatever the legal validity of 

= 312 U. S. 510, 522. 

3 306 U. S. 307, 323. 

4 308 U. S. 295. 306. 

s 122 F. (2) 2 23 (C. C. A. 6th). 
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Middle West’s title to the stock it owns may be, we must 
examine the plan and Middle West’s proposed participa¬ 
tion therein to determine whether it accords fair and 
equitable treatment to the public security holders. 

It seems plain that there may be cases in which the 
facts do not strictly parallel either the Deep Rock or Con¬ 
solidated Rock or Columbia Gas and Electric cases where 
a participation for the parent may be inequitable in the 
particular circumstances of the particular case. Clearly 
these cases do not cover all possible circumstances in 
which a participation sought by the parent is against 
equity and good conscience. To determine whether the 
instant case presents a situation which requires altering 
the parent’s participation, it is necessary to examine the 
manner in which Middle West Utilities and its successor 
in reorganization, the Middle West Corp., observed their 
fiduciary duties to the stockholders of Central and of 
American and their subsidiaries, and to consider how far 
the Middle West Corp. has been immunized by the re¬ 
organization from the consequences of inequitable conduct, 
if any is found by its predecessor. 

As the opinion points out, there is evidence in the Fed¬ 
eral Trade Commission Reports to the Senate which tends 
to show that the management of Central and American 
by Middle West, exercised through control of their com¬ 
mon stock, was not carried out with an eye single to the 
subsidiaries’ interests, and that the companies did not deal 
at arm’s-length. The Federal Trade Commission Reports 
tend to show an initial inflated and top-heavy capitaliza¬ 
tion given to Central and American, subsequent inflations 
in the capital accounts of the operating companies through 
intercompany exchanges of securities and properties, the 
creation of fictitious income through profits recorded in 
similar exchanges, inadequate provisions for depreciation, 
and the consequent payment of dividends out of a question- 
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able earned surplus, and large improvident dividends on 
common stock induced by the holding company. Since the 
record before us is not complete on these points ^nd since 
the plan must be rejected for other reasons pointed out in 
our opinion, this question will not now be considered or 
pre-judged; but, in considering any subsequent plan filed 
by the applicants, we must determine whether it is fair 
and equitable, and this will of necessity, as our opinion 
points out, involve a consideration of the doctrine de¬ 
veloped in the Deep Rock line of cases. 


i 
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3165 Appendix A 

Central and Southwest Utilities Company 
Balance Sheet 
November 30, 1939 

Assets 

Inve.stni.ents in Subsidiary 
Com pa nies C onsolidated: 

Common Stocks—stated in 
the aggregate at under¬ 
lying par or stated 
value at date of recapi¬ 
talization 

Public Service Co. of Okla. 

(86.673%) . $ 9,131,287.71 

American Public Service 
Co., after deducting re¬ 
serve of $1,619,062.93 

(99.72%) . 8,067,814.69 

Central Power & Light 

Co. (100% Com.). 7,721,039.00 

Southwestern Gas & Elec. 

Co. (100% Com.)_ 3,000,000.00 

Other subsidiary cos. 

(100% interest). 139,588.15 

$28,059,729.55 

Preferred stocks at par 

value . 3,600.00 

Bonds—principal amount 

$300 . 280.48 $28,063,610.03 

173,780.76 
117,467.53 
381,943.92 


Other Investments. 

Organization Expense 
Current Assets.. 


$28,736,802.24 
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Liabilities 


Capital Stock and Surplus 

Common Stock. 

Preferred Stock, $7 series 
Prior Lien Pfd. Stk, $7 
senes 

Prior Lien Pfd. Stk, $6 
series . 


Capital Surplus arising from 
reduction in common stock 

capital, etc. 

Earned Surplus since 2/1/37, 
date of recapitalization.... 

Current Liabilities. 

Reserves: 

Profit on sale of bonds of 

subsidiaries . 

Reserve for unearned por¬ 
tion at 2/1/37 (on a con¬ 
solidated basis) of cumu¬ 
lative dividends not de¬ 
clared on preferred stocks 
of subsidiaries held by 
public. 

Contingent Liabilities esti¬ 
mated not to exceed 87,000.00 


$ 1,686,241.03 
12,240,182.22 

11,367,526.17 

1,058,000.00 

$26,351,949.42 

68,171.47 

518,144.68 $26,938,265.57 
. 314,489.03 


224,719.15 


1,259,328.49 
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3166 Appendix B 

American Public Service Company 

Balance Sheet 
November 30, 1939 

Assets 

Investments m and Advances to Sub¬ 
sidiary Companies: 

West Texas Utilities Company— 

i Common Stock (100%) Underlying 

stated value. $13,000,000.00 

Preferred Stock 

(35.3%) at cost.$2,198,994.68 

Less Reserve. 150,672.68 2,048,322.00 

$15,048,322.00 

Other subsidiary companies (consoli¬ 
dated) . 25,002.00 

Other associated companies— 

Common Stock of Pub. Serv. Co. of 
Okla. (13.327%). 1,404,045.29 

$16,477,369.29 


Other Investments 
Current Assets. 


21.00 $16,477,390.29 

. 267,309.14 

$16,744,699.43 










A213 


Commission’s Opinion and Order dated June % 1942 
Requiring One-Stock Plan 


Liabilities 


Capital Stock: 

Common Stock.... 
Preferred Stock 


$ 7,714,720.00 
7,974,600.00 


$15,689,320.00 


Current Liabilities . 

Reserves: 

Profit on transactions with subsidiary company 
(consol.) . 

Capital Surplus, arising principally in recapitalization 

Earned Surplus: 

Since Feb. 1,1937, date of recapitalization. 

Contingent Liabilities estimated not to exceed $32,000.00 


180,907.17 


355,377.91 

375,589.34 

143,505.01 


$16,744,699.43 
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3167 Appendix C 

Central and Southwest Corporation 


Pro-Forma Balance Sheet 


November 30, 1939 


Assets 

Investments 

Subsidiary companies stated primarily 
at underlying values at date of con¬ 
solidation. 

Central Power and Light Co. 

Common Stock (100%). 

Preferred Stock, 30 shares. 

Public Service Company of Okla¬ 
homa, common (100%). 

Southwestern Gas and Electric 

Company, common (100%)_ 

West Texas Utilities Company 

Common Stock (100%). 

Preferred Stock (35.3%). 

' Peoples Ice Company, 100% capi¬ 
tal stock. 

Weleetka Pipe Line Company, 

100% capital stock. 

McAlester Canning Company, 

100% capital stock. 

Roby & Northern Rail¬ 
road Company 
Capital Stock, 100% 

less reserve of. 8,849.00 

Note Receivable, less 

reserve of. 80,629.32 

Mount Vernon Sewer Company, 

100% capital stock. 

Notes Receivable principal amount 
7,977.65 . 


$ 8,089,373.99 
3,600.00 

13,521,203.69 

6,413,567.72 

14,286,511.88 

2,113,780.52 

100,000.00 

44,665.83 

1.00 

1.00 

24,999.00 

1.00 

1.00 


$44,597,706.63 

Other Investments (cost or less) 173,801.76 $44,771,508.39 


Current Assets: 


267,369.81 


$45,038,878.20 
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1942 


Liabilities 


Capital Stock: 

Common Stock... 
Preferred Stock. 


$15,619,114.80 


18,870,950.00 


$34,490,064.80 


Capital Surplus: (arising from consolidation). 

Current Liabilities: .. 

Reserve for Contingencies: . 

Contingent Liabilities, not to exceed $119,000.00 


10,412,743.20 

113,204.20 

22,866.00 


$45,038,878.20 
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3168 Appendix D 

Central and Southwest Utilities Company 
Balance Sheet 
December 31, 1940 

Assets 

Investments in Subsidiary Companies 
Consolidated: 

Common stocks stated at underlying 
book values at respective dates 
of quasi-reorganizations of sub¬ 
sidiary companies, plus subse¬ 
quent additions at cost— 

Public Service Co. of Okla. 

(86.673%) . $ 9,131,287.71 

American Public Service Co. 

(99.79%), less reserve of 

$1,619,062.93 .-. 8,068,346.69 

Central Power & Light Com¬ 
pany . 7,721,039.00 

Southwestern Gas and Electric 

Company. 4,300,000.00 

Peoples Ice Company__ 100,000.00 

Preferred stocks at par value.... 3,600.00 $29,324,273.40 

17i,048.19 
117,467.53 
296,934.21 


Other Investments 

Organization .. 

Current assets.. 


$29,909,723.33 
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Liabilities 


Capital Stock and Surplus 

Common stock. $ 1,686,241.03 

Preferred stock, $7 series.. 12,240,182.22 

Prior lien preferred stock, $7 series 11,367,526.17 

Prior lien preferred stock, $6 series 1,058,000.00 

$26,351,949.42 

Capital Surplus. 68,171.47 

Earned Surplus. 960,511.72 


Long Term Debt: 

Note payable to bank, 2% ; %, due May 10, 1944 
(71,000 shares of common stocks of Southwestern 
Gas & Elec. Co. pledged as collateral). 

Current Liabilities. 

Reserves: 

Profit on sale of bonds of subsidiary 
companies .. $ 210,70S.53 

Reserve for unearned portion of 
February 1, 1937 (on a consoli¬ 
dated basis) of cumulative divi¬ 
dends not declared on preferred 
stocks or subsidiaries held by 
public. 1,259,328.49 

Contingent Liabilities, approximately $87,000.00. 


1942 


$27,380,632.61 


950,000.00 

109,053.70 


1,470,037.02 
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3169 Appendix E 

American Public Service Company 
Balance Sheet 
December 31, 1940 

Assets 

Investments in and Advances to Sub¬ 
sidiary Companies 
West Texas Utilities Company— 

Common stock (100%) underlying 

stated value. $13,000,000.00 

Preferred stock (35.5%) substan¬ 
tially at underlying stated value 2,048,322.00 $15,048,322.00 


Other subsidiary companies (not consolidated).... 25,002.00 
Other Investments: 

Common stock of Public Service Co. j 

of Okla. (13.327%). 1,404,045.29 

Miscellaneous. 10.00 1,404,055.29 

_ i 

Current Assets . 169,929.57 


$16,647,308.86 


Liabilities 

Capital Stock: 

Common Stock. $ 7,714,720.00 

Preferred Stock. 7,974,600.00 $15,689,320.00 


Current Liabilities: . 36,897.61 

Reserve for Profit on Security Transactions with West 

Texas Utilities Company. 346,603.32 

Capital Surplus, arising principally in quasi-reorgani¬ 
zation ..._. 378,373.94 

Earned Surplus, since February 1, 1937, date of quasi- 
reorganization . 196,113.99 


Contingent liabilities, approximately $32,000.00 


$16, $47,308.86 
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[CAPTION OMITTED] 

3170 Central and South West Utilities Company and 
American Public Service Company having filed a 
joint application and declaration under the Public Utility 
Holding Company Act of 1935 with respect to a proposed 
agreement of consolidation of said companies and having 
designated Sections 6 (a), 7, 9 (a), 10 and 11 (g) of the 
Act as applicable thereto; 

The Commission having instituted proceedings pursuant 
to Section 11 (b) (2) of the Public Utility Holding Com¬ 
pany Act of 1935 by a Notice of and Order for F earing 
to determine, among other things, what action or steps, 
if any, are necessary and shall be required by The Middle 
West Corporation, Central and South West Utilities Com¬ 
pany and/or American Public Service Company to insure 
that the corporate structures and/or continued existence 
of Central and South West Utilities Company and Ameri¬ 
can Public Service Company do not unduly or unneces¬ 
sarily complicate the structure or unfairly or inequitably 
distribute voting power among the security holders of 
the holding company system of The Middle West Cor¬ 
poration; and to determine what action or steps, if any, 
are necessary and shall be required to insure that voting 
power is not unfairly and inequitably distributed among 
the respective security holders of Central and South West 
Utilities Company and American Public Service Company; 

The hearing on said joint application and declaration 
having been consolidated by order of the Commission 
with the hearing on said proceeding under Section 11 (b) 
( 2 ); 

A consolidated hearing having been held; The Middle 
West Corporation, Central and South West Utilities Com- 
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panv, and American Public Service Company having been 
represented by counsel; briefs having been filed and 
oral argument heard; 

Central and South West Utilities Company and Ameri¬ 
can Public Service Company having filed an amendment 
to the joint declaration and application after the matters 
involved had been taken under advisement by the Com¬ 
mission ; 

Central and South West Utilities Company and Ameri¬ 
can Public Service Company having filed a motion re¬ 
questing that the determination of the issues presented 
by the application and declaration and by the pro- 
3171 ceedings pursuant to Section 11 (b) (2) be deferred 
for the duration of the war; 

The record in this matter having been examined by 
the Commission, the Commission being fully advised in 
the premises, and the Commission having this day made 
and filed its Finding and Opinion herein; 

It is Ordered that the motion to defer be and it is 
herebv overruled; 

It is Further Ordered that the plan contained in the 
Agreement of Consolidation be and it is hereby dis¬ 
approved as a plan under Section 11 (e) of the Act, 
and is hereby denied effectiveness as a declaration under 
Sections 6 (a) and 7 of the Act. 

It is Furtehr Ordered that the joint application under 
Sections 9 (a) and 10 of the Public Utility Holding Com¬ 
pany Act of 1935 and the application for a report under 
Section 11 (g) of said Act be and they are hereby 
dismissed. 
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It is Further Ordered, pursuant to Section 11 (b) (2) 
of the Public Utility Holding Company Act of 19o5, that 
The Middle West Corporation, Central and South West 
Utilities Company and American Public Service Company 
terminate the corporate existence of either Centifal and 
South West Utilities Company or American Public 
Service Company and change the present capital ization 
of Central and South West Utilities Company and Ameri¬ 
can Public Service Company to a capitalization Consist¬ 
ing of a single class of stock, namely, common stock, in 
an appropriate manner, not in contravention of the appli¬ 
cable provisions of said Act or the rules, regulations 
and orders promulgated thereunder; 


It is Further Ordered, in accordance with paragraph 
(c) of Section 11 of said Act, that respondents shall 
comply with the preceding paragraph of this order within 
one year from the date hereof, without prejudice to their 
right to apply for additional time for compliance with 
such order as provided in such paragraph; and jurisdic¬ 
tion is hereby expressly reserved to entertain such fur¬ 
ther proceedings and to make such further findings and 
to enter such further orders as may be appropriate with 
respect to any proposal for complying with the next 
preceding paragraph of this order, with respect to the 
questions raised by the application and declaration but 
not determined by the Finding and Opinion herein, and 
with respect to the other matters raised by the original 
Notice of and Order for Hearing under Section 11 (b) (2). 

By the Commission. 


(Seal) 


Orval L. DuBois, 
Secretary. 
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OPINION OF THE COMMISSION DATED JULY 6, 1942 
IN SUPPORT OF ORDER DENYING PETITION 
FOR REHEARING 

[CAPTION AND APPEARANCES OMITTED] 

3193 The Middle West Corporation (Middle West), 
Central and South West Utilities Company (Cen¬ 
tral), and American Public Service Company (American) 
have filed a petition, pursuant to Rule XII (d) of our 
Rules of Practice, for a rehearing with respect to our 
order entered in this matter on June 4, 1942. The order, 
issued pursuant to Sections 7, 11 (b) (2), and 11 (e) 
of the Public Utility Holding Company Act of 1935 and 
based on our findings and opinion issued on June 4, 1942, 1 
denied effectiveness to a plan of merger with respect to 
Central and American, and directed that the corporate 
existence of either Central or American be terminated and 
that the present capitalization of Central and American 
be changed to a single capitalization in one company 
consisting of a single class of stock, namely, common 
stock, in an appropriate manner not in contravention of 
the applicable provisions of the Act, or the rules, regula¬ 
tions, and orders promulgated thereunder. The order 
further directed that respondents shall comply with the 
order within one year from the date thereof, without 
prejudice to their right to apply for additional time for 
compliance with such order as provided in subsection 
(c) of Section 11 of the Act. 

Respondents have presented in. support of their petition 
for rehearing a number of objections to our order. Most 
of these arguments were fully considered in our previous 
findings and opinion and require no further consideration. 


1 The Middle West Corporation, ct al., 11 S. E. C.-, (1942), Holding 

Company Act Release No. 3580. 
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The petition, however, raises a few questions w(hich we 
think warrant some discussion. 

3194 It is contended that our order merely deals with 
one of many essential parts of any plan of reorgani 
zation, and consequently is so vague and indefini 
he unenforceable and is, therefore, not authorized by 
Section 11. Respondents argue that our order must con¬ 
sist of a detailed plan of reorganization allocating new 
securities between the various existing classes of security 
holders. We have already expressed our views with re¬ 
spect to this problem in Northern New England Company 
and New England Public Service Company 2 and in Com¬ 
monwealth and Southern Corporation , 2 3 in which we ('ejected 
contentions similar to that urged by respondentij; 

It is further contended that our order is defe 
requiring that respondents terminate the corporate exist¬ 
ence of either Central or American, since no liea 
opportunity for hearing was given to respondents 
ply with the so-called “great-grandfather clause” 
tion 11 (b) (2) by methods other than the terniination 
of the corporate existence of one of the respondents. In 
making this contention, respondents have failed to take 
into consideration the fact that this part of our order was 
based only in part on the requirements of the “great¬ 
grandfather clause”, but primarily upon the fact that, 
irrespective of the “great-grandfather clause”, the exist¬ 
ence of both Central and American as intermediate folding 
companies necessarily complicates the structure of the 
Middle West system. Respondents themselves presented 

of the 
Ameri- 


tive in 


ring or 
to com- 
of Sec- 


a plan which provided for the elimination of one 
companies by means of the merger of Central and 
can, a step which presumably they considered desirable. 


2 9 S. E. C. - (1941), Holding Company Act Release No. 

p. 7. 

3 11 S. E. C. - (1941), Holding Company Act Release No, 

pp. 16-18. 


2737, at 
3432, at 
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We found that the elimination of one of the companies 
was also a necessary stop in the process of bringing the 
Middle West system into compliance with the require¬ 
ments of Section 11 (b) (2). Respondents did not submit 
an alternative method of avoiding the complications caused 
by the existence of both Central and American as inter¬ 
mediate holding companies, although that was one of the 
questions raised in our order for hearing. 4 

Respondents also urge that compliance with the Com¬ 
mission’s order at this time is impracticable and not in 
the public interest in view of the national emergency. 
We think that our opinion in which we answered a similar 
argument presented in support of a petition for rehearing 
filed by The Commonwealth & Southern Corporation is 
equally applicable here. 5 After pointing out that such 
interest as the junior-security holders may have in the 
enterprise can hardly fail to suffer through further 
accumulations of dividend arrearages if steps are not 
taken to revise the capital structure on a sound basis, 
we said: 

“We recognize, of course, that this obstruction 
cannot be removed without solving difficult problems. 
It may be conceded that valuation of assets and 
outstanding securities will not be easy under pre¬ 
vailing conditions, but valuation problems are rarely 
easy. Future earning power, an important element 
in any such valuation, can never be computed on 
the basis of anything more than an ‘estimate, as dis¬ 
tinguished from mathematical certitude.’ Such a 
computation rarely has to be made in ‘normal’ 
times, and it is of course out of the question to 
3195 await a return to normality before undertaking the 

4 Holding Company Act Release No. 2411 (December 9, 1940). 

5 The Commonwealth & Southern Corporation, 11 S. E. C. - (1942), 

Holding Company Act Release No. 3534. 
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task presented here. Indeed, even if an indefinite 
postponement of the reckoning were permissible, it 
would be of doubtful value. The so-called ‘normal’ 
year rarely occurs in the course of economic cycles, 
and is still more rarely recognized when it does 
occur. Contemporary and anticipated abnormalities 
must almost always be taken into consideration in 
reaching conclusions as to value, and that is what 
must be done here. 


“If more than one year is required for compliance 
with our order of April 9, that problem can be 
considered later upon application by Commonwealth. 
We are satisfied from our experience with other 
systems that, with reasonable cooperation between 
Commonwealth and our staff, the problems which 
lie before us here can be worked out satisfactorily 
despite the critical nature of the times.” 

We have already expressed, in our findings and opinion 
of June 4, 1942, our views with respect to respondents’ 
remaining objections to our order, and do not believe we 
need make further comment upon them at this time. Re¬ 
spondents also raise questions with respect to the con- 


stitutionality of the Act and our order thereunder 


are, in all probability, presented to us only in order to 
preserve such questions in the event of an appeal to the 
courts; they require no discussion here. We are of the 
opinion that respondents’ petition sets forth no substantial 
ground for rehearing, and that it should, therefore, be 
denied. 

An appropriate order will issue. 

By the Commission (Chairman Purcell and Cbmmis- 
sioners Pike, Burke and O’Brien; Commissioner Healy 
concurring in the result). 

Orval L. Dui 


(Seal) 


which 


Bois, 
Secretary. 
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[CAPTION OMITTED] 

The Commission having, on June 4, 1942, issued its 
findings, opinion and order herein, such order having 
directed that The Middle West Corporation, Central and 
South West Utilities Company and American Public 
Service Company terminate the corporate existence of 
either Central and South West Utilities Company or 
American Public Service Company and change the present 
capitalization of Central and South West Utilities Com¬ 
pany and American Public Service Company to a single 
capitalization consisting of a single class of stock, namely, 
common stock; 

The Middle West Corporation, Central and South West 
Utilities Company and American Public Service Com¬ 
pany, having filed in this matter a petition for rehearing, 
and the Commission having considered said petition and 
having this day issued and filed its opinion herein; it is 
herebv 

Ordered, on the basis of said opinion of the Commission, 
that said petition for rehearing be and it hereby is 
denied. 

By the Commission. 


(Seal) 


Orval L. DuBois, 
Secretary. 
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The pertinent parts of Sections 7 and 11 of the Act 
(49 Stat. 849, U. S. C. tit. 15, sec. 79k) provide as follows: 

7(b) A declaration filed under this section shall become 
effective within such reasonable period of time after the 
filing thereof as the Commission shall fix by rules and 
regulations or order, unless the Commission prior to the 
expiration of such period shall have issued an order to 
the declarant to show cause why such declaration should 
become effective. Within a reasonable time after an op¬ 
portunity for hearing upon an order to show cause under 
this subsection, unless the declarant shall withdraw its 
declaration, the Commission shall enter an order either 
permitting such declaration to become effective as filed 
or amended, or refusing to permit such declaration to be¬ 
come effective. Amendments to a declaration may be 
made upon such terms and conditions as the Commission 
may prescribe. 

(c) The Commission shall not permit a declaration 
regarding the issue or sale of a security to become effec¬ 


tive unless it finds that— 

(1) such security is (A) a common stock having 
a par value and being without preference as to 
dividends or distribution over, and having at least 
equal voting rights with, any outstanding security 
of the declarant; (B) a bond (i) secured b?l T a first 
lien on physical property of the declarant, j or (ii) 
secured by an obligation of a subsidiary company 
of the declarant secured by a first lien on physical 
property of such subsidiary company, or |iii) se¬ 
cured by any other assets of the type and character 
which the Commission by rules and regulations or 
order may prescribe as appropriate in the public in¬ 
terest or for the protection of investors; (C) a 
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guaranty of, or assumption of liability on, a security 
of another company; or (D) a receiver’s or trustee’s 
certificate duly authorized by the appropriate court 
or courts; or 

(2) such security is to be issued or sold solely 
(A) for the purpose of refunding, extending, ex¬ 
changing, or discharging an outstanding security 
of the declarant and/or a predecessor company 
thereof or for the purpose of effecting a merger, 
consolidation, or other reorganization; (B) for the 
purpose of financing the business of the declarant 
as a public-utility company; (C) for the purpose of 
financing the business of the declarant, when the 
declarant is neither a holding company nor a public- 
utility company; and/or (D) for necessary and 
urgent corporate purposes of the declarant where 
the requirements of the provisions of paragraph 
(1) would impose an unreasonable financial burden 
upon the declarant and are not necessary or appro¬ 
priate in the public interest or for the protection 
of investors or consumers; or 

(3) such security is one the issuance of which 
was authorized by the company prior to January 1, 
1935, and which the Commission bv rules and regu¬ 
lations or order authorizes as necessary or appro¬ 
priate in the public interest or for the protection 
of investors or consumers; or 

(d) If the requirements of subsections (c) and (g) are 
satisfied, the Commission shall permit a declaration re¬ 
garding the issue or sale of a security to become effective 
unless the Commission finds that— 

(1) the security is not reasonably adapted to the 
security structure of the declarant and other com¬ 
panies in the same holding company system; 
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(2) the security is not reasonably adapted to the 
earning power of the declarant; 


(3) financing by the issue and sale of me par¬ 
ticular security is not necessary or appropriate to 
the economical and efficient operation of a business 
in which the applicant lawfully is engaged or has 
an interest; 

(4) the fees, commissions, or other remuneration, 
to whomsoever paid, directly or indirectly, in con¬ 
nection with the issue, sale, or distribution of the 
security are not reasonable; 

(5) in the case of a security that is a guaranty 
of, or assumption of liability on, a security of an¬ 
other company, the circumstances are such as to 
constitute the making of such guaranty or the as¬ 
sumption of such liability an improper risk for the 
declarant; or 

(6) the terms and conditions of the issue or sale 
of the security are detrimental to the public inter¬ 
est or the interest of investors or consumers. 


****** 

Sec. 11. (a) It shall be the duty of the Com¬ 
mission to examine the corporate structure of every 
registered holding company and subsidiary com¬ 
pany thereof, the relationships among the companies 
in the holding-company system of every such com¬ 
pany and the character of the interests thereof and 
the properties owned or controlled thereby to de¬ 
termine the extent to which the corporate structure 
of such holding-company system and the companies 
therein may be simplified, unnecessary complexities 
therein eliminated, voting power fairly and ec uitably 
distributed among the holders of securities thereof, 
and the properties and business thereof confined to 
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those necessary or appropriate to the operations 
of an integrated public-utility system. 

(b) It shall be the duty of the Commission, as 
soon as practicable after January 1, 1938: 

(1) To require by order, after notice and op¬ 
portunity for hearing, that each registered holding 
company, and each subsidiary company thereof, 
shall take such action as the Commission shall find 
necessary to limit the operations of the holding- 
company system of which such company is a part 
to a single integrated public-utility system, and to 
such other businesses as are reasonably incidental, 
or economically necessary or appropriate to the 
operations of such integrated public-utility system: 
Provided, lioicever, That the Commission shall per¬ 
mit a registered holding company to continue to 
control one or more additional integrated public- 
utility systems, if, after notice and opportunity for 
hearing, it finds that— 

(A) Each of such additional systems cannot be 
operated as an independent system without the 
loss of substantial economies which can be secured 
by the retention of control by such holding company 
of such system; 

(B) All of such additional systems are located 
in one State, or in adjoining States, or in a contigu¬ 
ous foreign country; and 

(C) The continued combination of such systems 
under the control of such holding company is not so 
large (considering the state of the art and the area 
or region affected) as to impair the advantages of 
localized management, efficient operation, or the 
effectiveness of regulation. 

The Commission may permit as reasonably inci¬ 
dental, or economically necessary or appropriate to 
the operations of one or more integrated public- 
utility systems the retention of an interest in any 
business (other than the business of a public-utility 
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company as such) which the Commission shall find 
necessary or appropriate in the public interest or 
for the protection of investors or consumers and 
not detrimental to the proper functioning of such 
system or systems. 

(2) To require by order, after notice and oppor¬ 
tunity for hearing, that each registered holding com¬ 
pany, and each subsidiary company thereof, shall 
take such steps as the Commission shall fincjl neces¬ 
sary to ensure that the corporate structure or con¬ 
tinued existence of any company in the holding- 
company system does not unduly or unnecessarily 
complicate the structure, or unfairly or ineduitablv 
distribute voting power among security holders, of 
such holding-company system. In carrying out the 
provisions of this paragraph the Commissicn shall 
require each registered holding company (and any 
company in the same holding-company system with 
such holding company) to take such action as the 
Commission shall find necessary in order that such 
holding company shall cease to be a holding com¬ 
pany with respect to each of its subsidiary com¬ 
panies which itself has a subsidiary company which 
is a holding company. Except for the purpose of 
fairly and equitably distributing voting power 
among the security holders of such company, noth¬ 
ing in this paragraph shall authorize the Cpmmis- 
sion to require any change in the corporate structure 
or existence of any company which is not a holding 
company, or of any company whose principal busi¬ 
ness is that of a public-utility company. 

The Commission may by order revoke or jmodify 
any order previously made under this subsection, 
if, after notice and opportunity for hearing, it 
finds that the conditions upon which the order was 
predicated do not exist. Any order made under this 
subsection shall be subject to judicial review as 
provided in section 24. 

(c) Any order under subsection (b) shall be 
complied with within one year from the date of 
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such order; but the Commission shall, upon a show¬ 
ing (made before or after the entry of such order) 
that the applicant has been or will be unable in the 
exercise of due diligence to comply with such order 
within such time, extend such time for an additional 
period not exceeding one year if it finds such ex¬ 
tension necessary or appropriate in the public in¬ 
terest or for the protection of investors or con¬ 
sumers. 

(d) The Commission may apply to a court, in 
accordance with the provisions of subsection (f) 
of section 18, to enforce compliance with any order 
issued under subsection (b). In any such proceed¬ 
ing, the court as a court of equity may, to such 
extent as it deems necessary for purposes of en¬ 
forcement of such order, take exclusive jurisdic¬ 
tion and possession of the company or companies 
and the assets thereof, wherever located; and the 
court shall have jurisdiction, in any such proceed¬ 
ing, to appoint a trustee, and the court may con¬ 
stitute and appoint the Commission as sole 
trustee, to hold or administer under the direction 
of the court the assets so possessed. In any pro¬ 
ceeding for the enforcement of an order of the 
Commission issued under subsection (b), the trustee 
with the approval of the court shall have power to 
dispose of any or all of such assets and, subject to 
such terms and conditions as the court may pre¬ 
scribe, may make such disposition in accordance 
with a fair and equitable reorganization plan which 
shall have been approved by the Commission after 
opportunity for hearing. Such reorganization plan 
may be proposed in the first instance by the Com¬ 
mission, or, subject to such rules and regulations 
as the Commission may deem necessary or appro¬ 
priate in the public interest or for the protection 
of investors, by any person having a bona fide 
interest (as defined by the rules and regulations of 
the Commission) in the reorganization. 

(e) In accordance with such rules and regula¬ 
tions or order as the Commission may deem neces- 



A233 


Public Utility Holding Company Act of 1935 
Sections 7(b), (c) and (d) and 11(a) through (f) 

sary or appropriate in the public interest or for 
the protection of investors or consumers, any regis¬ 
tered holding company or any subsidiary company 
of a registered holding company may, at any time 
after January 1, 1936, submit a plan to the Com¬ 
mission for the divestment of control, securities, or 
other assets, or for other action by such company 
or any subsidiary company thereof for the purpose 
of enabling such company or any subsidiary com¬ 
pany thereof to comply with the provisions of sub¬ 
section (b). If, after notice and opportunity for 
hearing, the Commission shall find such plan, as 
submitted or as modified, necessary to effectuate 
the provisions of subsection (b) and fair and 
equitable to the persons affected by such plan, the 
Commission shall make an order approving such 
plan; and the Commission, at the request of the 
company, may apply to a court, in accordance with 
the provisions of subsection (f) of section 18, to 
enforce and carry out the terms and provisions of 
such plan. If, upon any such application, the court, 
after notice and opportunity for hearing, shall ap¬ 
prove such plan as fair and equitable and as ap¬ 
propriate to effectuate the provisions of section 11, 
the court as a court of equity may, to such extent 
as it deems necessary for the purpose of carrying 
out the terms and provisions of such plan, take 
exclusive jurisdiction and possession of the com¬ 
pany or companies and the assets thereof, wherever 
located; and the court shall have jurisdiction to ap¬ 
point a trustee, and the court may constitute and 
appoint the Commission as sole trustee, to hold or 
administer, under the direction of the court and in 
accordance with the plan theretofore approved by 
the court and the Commission, the assets so 
possessed. 

(f) In any proceeding in a court of the United 
States, whether under this section or otherwise, in 
which a receiver or trustee is appointed for any 
registered holding company, or any subsidiary com¬ 
pany thereof, the court may constitute and appoint 
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the Commission as sole trustee or receiver, subject 
to the directions and orders of the court, whether 
or not a trustee or receiver shall theretofore have 
been appointed, and in any such proceeding the 
court shall not appoint any person other than the 
Commission as trustee or receiver without notifying 
the Commission and giving it an opportunity to be 
heard before making any such appointment. In no 
proceeding under this section or otherwise shall the 
Commission be appointed as trustee or receiver 
without its express consent. In any such proceed¬ 
ing a reorganization plan for a registered holding 
company or any subsidiary company thereof shall 
not become effective unless such plan shall have 
been approved by the Commission after opportunity 
for hearing prior to its submission to the court. 
Notwithstanding any other provision of law, any 
sjuch reorganization plan may be proposed in the 
first instance by the Commission or, subject to 
such rules and regulations as the Commission may 
deem necessary or appropriate in the public in¬ 
terest or for the protection of investors, by any 
person having a bona fide interest (as defined by 
the rules and regulations of the Commission) in 
the reorganization. The Commission may, by such 
rules and regulations or order as it may deem 
necessary or appropriate in the public interest or 
for the protection of investors or consumers, require 
that any or all fees, expenses, and remuneration, 
to whomsoever paid, in connection with any reor¬ 
ganization, dissolution, liquidation, bankruptcy, or 
receivership of a registered holding company or 
subsidiary company thereof, in any such proceeding, 
shall be subject to approval by the Commission. 




A235 


IN THE 

United States Court of Appeals 
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No. 8333 


Central and South West Utilities Company, 
American Public Service Company and 
The Middle West Corporation, 

Petitioners , 

against 

Securities and Exchange Commission, 

Respondent. 


PETITION TO REVIEW 
ORDERS OF SECURITIES AND EXCHANGE COMMISSION 


George Roberts, 

James A. Austi^, 

Howard C. Westwood, 
Attorneys for 

Central and South Wesi; Utilities 
Company, 

American Public Service Company, 
902 Market Street, 
Wilmington Delaware. 

Ralph D. Stevenson, 
Howard C. Westw’ood, 
Attorneys for 

The Middle West Corporation, 
902 Market Street, 
Wilmington Delaware. 
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IN THE 

United States Court of Appeals 

For the District of Columbia 

No. 8333 


Central and South West Utilities 
Company, 

American Public Service Company and 
The Middle West Corporation, 

Petitioners, 

against 

Securities and Exchange Commission, 

Respondent. 


Petition to Review 
Orders of 
Securities and 
Exchange 
Commission 


To the Honorable, the United States Court of Appeals 
for the District of Columbia: 

Petitioners respectfully show: 

FACTS AND STATUTES UPON WHICH 
VENUE IS BASED 

1. Petitioner, Central and South West Utilities Com¬ 
pany (hereinafter sometimes referred to as “Central”), is 
a corporation organized and existing under the laws of 
the State of Delaware, with its principal office and place 
of business at 902 Market Street, Wilmington, Delaware. 
Central is registered as a holding company under the pro¬ 
visions of the Public Utility Holding Company Act of 1935, 
Act of August 26, 1935, chapter 687, title I, 49 Stat. 803, 
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U. S. C. tit. 15, sec. 79 (hereinafter referred to as the 
“Act”). 

2. Petitioner, American Public Service Company (here¬ 
inafter sometimes referred to as “American”), :is a cor¬ 
poration organized and existing under the lawjs of the 
State of Delaware, with its principal office and place of 
business at 902 Market Street, Wilmington, Delaware. 
American is registered as a holding company under the 
provisions of the Act. 

3. Petitioner, The Middle West Corporation (herein¬ 
after sometimes referred to as “Middle West”), is a cor¬ 
poration organized and existing under the laws of the 
State of Delaware, with its principal office and place of 
business at 902 Market Street, Wilmington, Delaware. 
Middle West is registered as a holding company under 
the provisions of the Act. 

4. On June 4, 1942 the Securities and Exchange Com¬ 
mission (hereinafter sometimes referred to as the “Com¬ 
mission”), the administrative body entrusted with the 
administration of the Act, entered an order directed to 
Central, American and Middle West, which order was 
purported to be made under the provisions of sec. 11(b)(2) 
of the Act, 49 Stat. 820, U. S. C. tit. 15, sec. 79k (b). Copy 
of said order is filed herewith as Appendix A. 

On June 12, 1942, pursuant to Rule XII(b) of the 
Rules of Practice of the Commission, petitioners duly 
filed with the Commission a petition for rehearing on said 
order, and on July 6, 1942 the date said order became 
final, the Commission issued a further order denying peti¬ 
tioners’ petition for rehearing. Copy of said order is 
filed herewith as Appendix B. 

5. Petitioners, being aggrieved by said orders for 
reasons hereinafter fully set forth, file this petition for 
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review of said orders in this United States Court of Ap¬ 
peals for the District of Columbia, pursuant to the pro¬ 
visions of secs. 11(b) and 24(a) of the Act, 49 Stat. 820, 
834, U. S. C. tit. 15, secs. 79k(b) and 79x(a). 

THE PETITIONERS 

6. Central was incorporated on July 31, 1925 and since 
then has been and is now engaged solely in the business 
of owning and holding capital stocks and other securities 
of its subsidiaries, in collecting dividends and interest, 
disbursing its net earnings thus acquired, keeping its cor¬ 
porate books, examination of the operating and financial 
statements of its subsidiaries and voting the stock it owns 
at meetings of stockholders of its subsidiaries. 

Central is a subsidiary holding company of Middle 
West. 

Central’s capital structure, as of December 31, 1940, 
consisted of 

(a) a bank loan in the amount of $950,000; 

(b) 117,400 shares of $7 Prior Lien Preferred 
Stock, without par value, represented by an aggre¬ 
gate stated capital of $11,367,526; 

(c) 11,500 shares of $6 Prior Lien Preferred 
Stock, without par value, represented by an aggre¬ 
gate stated capital of $1,058,000; 

(d) 133,150 shares of $7 Preferred Stock, without 
par value, represented by an aggregate stated 
capital of $12,240,182; and 

(e) 3,371,232 shares of Common Stock, of the 
par value of $.50 per share, represented by an 
aggregate par value of $1,686,241. 

The relative rights of holders of Central’s Prior Lien 
Preferred Stock, Preferred Stock and Common Stock 
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were duly fixed in accordance with the laws of ;he State 
of Delaware in and pursuant to Central’s cert ificate of 
incorporation and were duly set forth in the sto<pc certifi¬ 
cates of Central. 

By such provisions the holders of each series of the 
Prior Lien Preferred Stock are entitled to be paid, when 
and as declared by the Board of Directors, dividends 
cumulative at the rate, but never exceeding the number 
of dollars, stated in the designation of such serie s. Such 
dividends shall only be payable out of such surplus and 
net earnings of Central as shall be made applicable 
thereto and shall be cumulative at such designated rate 
before any dividends may be paid on the $7 Preferred 
Stock. Likewise, by such provisions, the holders of the 
Preferred Stock are entitled to be paid, when and as 
declared by the Board of Directors, dividends cumulative 
at the rate of $7 per share per annum before any divi¬ 
dends are paid on the Common Stock. The holders of 
the Prior Lien and Preferred Stock of Central are entitled 
to receive, in the event of any involuntary liquidation of 
Central, the sum of $100 per share, plus accrued and un¬ 
paid dividends thereon and, in the event of the voluntary 
liquidation of Central, the holders of the $7 Prior Lien 
Preferred Stock shall receive in addition thereto a pre¬ 
mium of $20 per share; of the $6 Prior Lien Preferred 
Stock a premium thereon of $10 per share; and of the $7 
Preferred Stock a premium thereon of $20 per sliqre. All 
of sucli Prior Lien and Preferred shares are redeemable 
at the option of the Board of Directors at the voluntary 
liquidation prices of the shares indicated above. 

Dividends on the $7 and $6 series of Prior Lien Pre¬ 
ferred Stocks and on the $7 Preferred Stock were paid 
regularly from date of issuance to December 31, 1931. In 
the year 1932 one quarterly dividend was paid on each 
issue of Prior Lien Preferred Stock and on the Preferred 
Stock. No dividends were paid thereafter on the Prior 
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Lien Preferred Stock until December, 1936, when one- 
fourth of the regular annual rate was paid on each issue. 
Full dividends have been paid on each issue of Prior 
Lien stock for the years 1937 to the present time. 

At December 31, 1940 the dividend arrearages on the 
Prior Lien and Preferred Stocks of Central were as fol¬ 
lows : on the $7 Prior Lien, $32,375 per share, or a total of 
$3,800,825; and on the $6 Prior Lien, $27.75 per share, or a 
total of $319,125. These amounts are not increasing as 
current dividends are being paid. Arrearages at the same 
date on the $7 Preferred Stock amounted to $62,125 per 
share, or a total of $8,271,944. No dividends have been 
paid oi} the $7 Preferred Stock since 1932 and arrearages 
thereon will continue to accumulate until the arrearages of 
dividends on the Prior Lien Preferred Stocks shall have 
been paid. 

As a result of the dividends in arrears on the Prior 
Lien and Preferred Stocks of Central, and by virtue of 
the provisions of its certificate of incorporation, the hold¬ 
ers of the Prior Lien, Preferred and Common Stocks of 
Central are entitled to one vote per share of such stock 
owned by them at all meetings of stockholders. 

All of the outstanding shares of Prior Lien, Preferred 
Stock and Common Stock of Central were issued at the 
time of its organization in 1925, or within a short time 
thereafter, either for cash or in exchange for outstanding 
securities of its operating subsidiaries, excepting that cer¬ 
tain shares of Common Stock were issued in payment of 
stock dividends. 

A bank loan, initially amounting to $1,200,000, was made 
in May, 1940, with the approval of the Commission, in 
connection with the refunding by Southwestern Gas & 
Electric Company, an operating subsidiary of Central, of 
its outstanding first mortgage bonds. All of the proceeds 
of the bank loan have been invested by Central in addi- 
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tional common stocks of such operating subsidiary. At 
December 31, 1940, this loan had been reduced to $950,000 
and has since been paid in full. 

Central has no funded or other debt. 

7. American was incorporated on October 11, 1912 
and since then has been and is now engaged solely in the 
business of owning and holding capital stocks and other 
securities of its subsidiaries, in collecting dividends and 
interest, disbursing its net earnings thus acquiredL keeping 
its corporate books, examination of the operating and 
financial statements of its subsidiaries and voting the stock 
it owns at meetings of stockholders of its subsidiaries. 

American is a subsidiary holding company of Central. 

American’s capital structure, as of December 31, 1940, 
consisted of 

(a) 79,746 shares of 7% Preferred Stock, $100 
par value; and 

(b) 96,434 shares of Common Stock, $80 par 
value. 

The terms and relative rights of holders of American’s 
Preferred Stock and Common Stock were duly fixed in 
accordance with the laws of the State of Delaware in and 
pursuant to American’s certificate of incorporation, and 
were duly set forth in the stock certificates of American. 

By such provisions the holders of the Preferred Stock 
are entitled to be paid, when and as declared by the Board 
of Directors, from the surplus or net profits of American, 
yearly dividends at the rate of 7% per annum before any 
dividends are paid upon the Common Stock ahd, upon 
dissolution, liquidation or winding up, whether voluntary 
or involuntary, are entitled to receive, before any amount 
is paid on shares of Common Stock, 110% of the par 
value of their respective shares of Preferred Stock, plus 



A242 


Petition to Review 

all unpaid dividends which shall have accrued from the 
date of the issuance of such shares. Said shares of Pre¬ 
ferred Stock are also subject to redemption, at the option 
of the Board of Directors, at the price of $110 per share 
and all dividends accrued and unpaid thereon to the date 
of redemption. 

Full dividends at the rate of $7 per share per an¬ 
num were paid on the Preferred Stock from 1916 to 
1931, inclusive. In the year 1932 one-fourth of the regu¬ 
lar annual rate was paid. No dividends were paid on 
Preferred Stock in the years 1933 to 1935, inclusive. 
From 1935 to 1939, American has paid dividends on the 
Preferred Stock, per share, as follows: 1936, $1.25; 1937, 
$1.75; 1938, $2.50; and 1939, $3.50. The full annual rate 
of dividend on Preferred Stock was paid in 1940 and has 
been paid from that date to the present time. As of 
December 31, 1940, arrearages on Preferred Stock 
amounted to $45.25 per share, or an aggregate of $3,608,- 
506, which amount is not increasing as current dividends 
are being paid. 

All of the outstanding shares of Preferred Stock and 
Common Stock of American were issued at the time of its 
organization in 1912, or shortly thereafter, either for cash 
or in exchange for outstanding securities of or the assets 
of other companies. 

American has no funded or other debt. 

8. Middle West was organized under the laws of the 
State of Delaware on November 27, 1935 by virtue of a 
final decree in the District Court of the United States for 
the Northern District of Illinois, Eastern Division, in the 
Matter of Middle West Utilities Company (No. 49923), 
then undergoing reorganization pursuant to sec. 77B of 
the Bankruptcy Act. Such decree provided, among other 
things, that the final report and account of the trustee 
be approved, that the trustee be discharged, that the plan 




A243 


Petition to Review 

of reorganization of the Middle West Utilities Company be 
confirmed, and 

“That all creditors of, claimants against and stock¬ 
holders of the Debtor, wheresoever situated or 
domiciled, are hereby restrained and enjoined from 
pursuing or attempting to pursue, or commencing 
any suits or other proceedings at law, in equity or 
otherwise, against the new company known as The 
Middle West Corporation, a Delaware corporation, 
or any of the assets or property transferred by the 
Debtor to said The Middle West Corporation, di¬ 
rectly or indirectly, on account or based upon any 
right, claim or interest which any such creditors, 
claimant or stockholder may have had in, to or 
against said Debtor, excepting only such liabilities 
and claims as said new corporation has expressly 
assumed or agreed to pay pursuant to the terms and 
provisions of said Plan of Reorganization. 1 ’ 

Middle West, since its organization, lias been and is now 
engaged solely in the business of owning and holding 
capital stocks and other securities of its subsidiaries, in 
collecting dividends and interest, disbursing its net earn¬ 
ings thus acquired, keeping its corporate books, examina¬ 
tion of the operating and financial statements of its sub¬ 
sidiaries and voting the stock it owns at meetings of 
stockholders of its subsidiaries. 

Middle West’s capital structure, as of December 31, 
1940, consisted of 3,307,302.55 shares of Common Stock, 
without par value, represented by an aggregate stated 
capital of $16,536,512.75. 

Middle West is the so-called “top parent” of the hold¬ 
ing company system with respect to which it has regis¬ 
tered as a holding company under the Act. 

Middle West has no funded or other debt. 
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THE NATURE OF THE PROCEEDINGS AS TO 
WHICH REVIEW IS SOUGHT 

9. On February 8, 1940, Central and American filed a 
joint application and declaration with the Commission pro¬ 
posing a plan for the merger or consolidation of Central 
and American. The proposal was to effect a statutory 
consolidation of Central and American under Section 59 
of the General Corporation Laws of the State of Delaware 
or to effect a merger of American into Central. If car¬ 
ried into effect, the Plan would eliminate one intermedi¬ 
ate holding company and would eliminate the five different 
issues of the existing Preferred Stocks of Central and 
American, which had different rights and preferences and 
large accumulations of unpaid dividends. On completion 
of the Plan the outstanding capital stock of the new corpo¬ 
ration issued in exchange for the Preferred and Common 
Stocks of Central and American would consist of a single 
class of Preferred Stock and a single class of Common 
Stock, each having a par value. It was provided that the 
Agreement of Consolidation or Merger would become effec-, 
tive only upon the affirmative consent and approval of the 
holders of two-thirds of the total number of shares of the 
outstanding capital stock of Central and American or such 
larger proportion thereof as, in the opinion of the respec¬ 
tive Boards of Directors of Central and American, would 
render consummation of the proposed Plan feasible. 

The application and declaration set forth the major 
financial readjustments which had been made between 1932 
and 1939 in the financial structure of the subsidiaries of 
Central and American and explained why, until these re¬ 
adjustments had taken place, the promulgation of a plan 
of merger and consolidation was not feasible. It further 
set forth the facts justifying the issue of a new Preferred 
Stock, including ample earnings coverage for the Preferred 
Stock dividend requirements of the consolidated or merged 
corporation. 
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The application and declaration was filed pursuant to 
the provisions of Sections 6(a), 7, 9(a), 10(a) and 11(g) 
of the Act and of Rules U-12D-1, U-12E-3, 4, 5 and 
U-12F-1. Said sections of the Act, other than 11(g), 
provide the machinery by which registered holding com¬ 
panies or their subsidiaries may lawfully issue new securi¬ 
ties and acquire securities and utility assets. Section 
11(g) prohibits the solicitation of proxies for any “reor¬ 
ganization plan of a registered holding company or any 
subsidiary thereof” unless “each such solicitation is ac¬ 
companied or preceded by a copy of a report on the plan 
which shall be made by the Commission after an oppor¬ 
tunity for a hearing on the plan and other plans sub¬ 
mitted to it, or by an abstract of such report made or 
approved by the Commission”. The Rules relate to the 
form and contents of applications and declarations under 
said sections. 

10. On August 2, 1940, the Commission issued a notice 
of and order for hearing. After one continuance and a 
change of the place of hearing from Washington to Chi¬ 
cago, a public hearing was commenced at Chicago on 
September 17, 1940 before a Trial Examiner and continued 
to and including September 19, 1940, at which time it 
w T as continued subject to the call of the Trial Examiner. 
Hearings were reconvened at Chicago on November 12, 
1940 and continued to and including November 14, 1940. 
Thereafter, hearings w T ere reconvened in Washington on 
February 11, 1941 and v T ere completed on such date except 
for the insertion in the record of the 1940 earnings of the 
constituent companies. 

11. On December 5, 1940, the Commission issued a 
notice of and order for hearing pursuant to Section 
11(b)(2) of the Act directed to Middle West, Central and 
American and, on December 7,1940, the Commission issued 
an order consolidating the hearings on such matters with 
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the hearings in respect of the application and declaration 

filed bv Central and American. 

* 

Section 11 is the section of the Act dealing with the 
simplification of holding company systems. Section 11(b) 
(1) grants to the Commission power to require each reg¬ 
istered holding company, and each subsidiary company, to 
take such action as the Commission shall find necessary 
to limit the operations of the holding company system, of 
which such company is a part, to a single integrated pub¬ 
lic utility company system, with such exceptions as are 
therein specified. Section 11(b)(2) grants to the Commis¬ 
sion power to require each registered holding company, 
and each subsidiary company, “to take such steps as the 
Commission shall find necessary to insure that the corpo¬ 
rate structure or continued existence of any company in 
the holding company system does not unduly or unneces¬ 
sarily complicate the structure or unfairly or inequitably 
distribute voting power among security holders of such 
holding company system”. The further pertinent provi¬ 
sions of Section 11 are quoted in full in Appendix C of 
this petition. 

Said notice and order of December 5, 1940 stated that 
the Commission had reasonable grounds to believe that, 
among other things, 

“the corporate structures and/or continued exist- 
tence of Central and South West Utilities Company 
and American Public Service Company unduly and 
unnecessarily complicate the structure and unfairly 
and inequitably distribute voting power among se¬ 
curity-holders of the holding company system of 
The Middle West Corporation” 

and that 

“voting power is unfairly and inequitably distributed 
among the respective security holders of Central 
and South West Utilities Company and American 
Public Service Company” 
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and that proceedings, therefore, should be instituted to 
determine 

‘Svhat action or steps, if any, are necessary and 
shall he required to be taken by The Middle West 
Corporation, Central and South West Utilities Com¬ 
pany and/or American Public Service Company to 
insure that the corporate structures and/or con¬ 
tinued existence of Central and South West Utili¬ 
ties Company and/or American Public Serv ice Com¬ 
pany do not unduly or unnecessarily complicate the 
structure or unfairly or inequitably distribute vot¬ 
ing power among the security holders of the hold¬ 
ing company system of The Middle West Corpora¬ 
tion; what action or steps, if any, are necessary 
and shall be required to be taken by Central and 
South West Utilities Company and/or American 
Public Service Company to insure that voting power 
is not unfairly and inequitably distributee among 
the respective security holders of Central ar d South 
West Utilities Company and American Public Serv¬ 
ice Company; and, if, in order to insure that the 
corporate structure and/or continued existence of 
Central and South West Utilities Company and/or 
American Public Service do not unduly or unneces¬ 
sarily complicate the structure or unfairly or in¬ 
equitably distribute voting power among the se¬ 
curity holders of the holding company system of 
The Middle West Corporation and to insure that 
voting power is not unfairly and inequitably dis¬ 
tributed among the respective security holders of 
Central and South West Utilities Company and 
American Public Service Company, it is necessary 
that the Commission order disposition of the assets 
of Central and South West Utilities Company and/ 
or American Public Service in accordance with a 
fair and equitable reorganization plan.” 

A joint answer to the allegations contained in the so- 
called 11(b)(2) order was filed by Central and American 
and a separate answer by Middle West on February 
11, 1941, in which petitioners, as respondents, aver: red that 
consummation of the proposed Plan of Consolidation of 
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Central and American, or consummation of a plan sub¬ 
stantially similar thereto, was to the best interests of all 
stockholders of Central and American and that such Plan 
was well within the standards which the Commission is 
required by the Act to consider and apply in rendering a 
report or issuing any order in respect of such Plan; 
and that the Commission was authorized and amply justi¬ 
fied, by the terms of the Act, in rendering a report favor¬ 
able to such Plan and permitting its consummation. 

Said answers of petitioners expressly reserved all con¬ 
stitutional and legal rights and the answer of Middle 
West specifically provided that 

“Anv order bv the Securities and Exchange Com- 
mission purporting to be in pursuance of the pro¬ 
visions of Section 11(b)(2) or any other section 
of the Public Utility Holding Company Act of 1935 
which would require respondent to divest itself of 
any securities or property now owned would be 
contrary* to the intent and provisions of said Act 
and said order and Act, if otherwise construed, 
would be unlawful, null and void and contrary to 
the provisions of the Constitution of the United 
States and that said order and said Act so con¬ 
strued would (i) constitute a regulation of matters 
not within the powers conferred upon Congress 
by the Constitution of the United States and in 
violation of the Tenth Amendment thereof, (ii) 
constitute an unlawful exercise of legislative power 
in violation of Article I, Section 1 and Article I, 
Section 8 of the Constitution, and (iii) deprive 
security holders of respondent of liberty and prop¬ 
erty without due process of law and without com¬ 
pensation in violation of the Fifth Amendment of 
the Constitution, and that such act, if construed to 
authorize any such order, would be likewise con¬ 
trary to the provisions of said Constitution and 
such order and the Act would be null and void.” 

On July 16, 1941, a memorandum brief of points and 
authorities in behalf of petitioners was filed with the 
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Commission; at that time also petitioners were served 
with a brief of counsel to the Commission, to which a 
reply by petitioners was filed on July 22, 194|L. 

13. Oral argument of counsel with respect to the pro¬ 
ceedings was heard by the Commission sitting en banc on 
July 22, 1941. Thereafter, by leave of the Commission, 
a supplemental brief dated August 1, 1941 was filed on 
behalf of Middle West and a brief in reply thereto dated 
August 8, 1941 w’as served on Middle West by counsel 
for the Commission. 

14. On April 4, 1942, Central and American amended 
their declaration and application so as to amend the 
proposed Plan of Merger and Consolidation to provide 
that holders of the preferred stock of American should 
receive, share for share, new preferred stock of the result¬ 
ant corporation and, on April 6, 1942, petitioners filed 
with the Commission a motion 

“that any determination of the issues presented 
by the above designated proceedings, and any ac¬ 
tion with respect thereto, or any report thereon, 
be deferred for the duration of the present war 
and pending the conclusion of the ensuing peace, 
reserving the right of Applicants, Declarants and 
Respondents [petitioners] to offer such further 
amendment to the proposed plan, as amended, as 
shall at the time be deemed necessary or desirable” 

and urging, in general, the unpredictability of economic 
conditions at the present time and the consequent im- 
practicality of attempting to consummate any plan of 
reorganization. That was the basis of the motion. 

15. On June 4, 1942, the Commission issued and filed 
its Findings and Opinion accompanied by an Order which 
provided as follows: 

“It is Ordered that the motion to defer be and 
it is hereby overruled. 
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“It is Further Ordered that the plan contained 
in the Agreement of Consolidation be and it is 
hereby disapproved as a plan under Section 11 (e) 
of the Act, and is hereby denied effectiveness as a 
declaration under Sections 6 (a) and 7 of the Act. 

“It is Further Ordered that the joint applica¬ 
tion under Sections 9(a) and 10 of the Public 
Utility Holding Company Act of 1935 and the 
application for a report under Section 11 (g) of 
said Act be and they are hereby dismissed. 

“It is Further Ordered, pursuant to Section 11 
(b) (2) of the Public Utility Holding Company 
Act of 1935, that The Middle West Corporation, 
Central and South West Utilities Company and 
American Public Service Company terminate the 
corporate existence of either Central and South 
West Utilities Company or American Public Service 
Company and change the present capitalization of 
Central and South West Utilities Company and 
American Public Service Company to a capitaliza¬ 
tion consisting of a single class of stock, namely, 
common stock, in an appropriate manner, not in 
contravention of the applicable provisions of said 
Act or the rule, regulations and orders promulgated 
thereunder. 

“It is Further Ordered, in accordance with para¬ 
graph (c) of Section 11 of said Act, that respond¬ 
ents shall comply with the preceding paragraph 
of this order within one year from the date hereof, 
without prejudice to their right to apply for addi¬ 
tional time for compliance with such order as pro¬ 
vided in such paragraph; and jurisdiction is hereby 
expressly reserved to entertain such further pro¬ 
ceedings and to make such further findings and to 
enter such further orders as may be appropriate 
with respect to any proposal for complying with 
the next preceding paragraph of this order, with 
respect to the questions raised by the application 
and declaration but not determined by the Finding 
and Opinion herein, and with respect to the other 
matters raised by the original Notice of and Order 
for Hearing under Section 11 (b) (2).” 
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16. Pursuant to Rule XII(d) of the Rules and Prac¬ 
tices of the Commission, petitioners on June 12, 1942 
filed with the Commission a petition for rehearing on 
said Order dated June 4, 1942. Said petition stated the 
specific grounds and matters upon which said rehearing 
was sought, including, among other things, the unfinished 
state of the record in the Section 11(b)(2) proceeding, 
and the necessity for hearings and determinations as 
to the value of Central’s and American’s assets before 
any plan of reorganization could be effected.* On July 
6, 1942, the Commission, “having considered said petition 
and having this day issued and filed its opinion” thereon, 
issued an Order denying said petition for rehearing. 

17. The Commission, in its Opinion accompanying its 
Order of June 4, 1942, stated that: 

“We cannot permit the declaration under Section 
7 to become effective, in that we must and lo enter 
adverse findings under the standards of Sections 
7 (d) (1), 7 (d) (2), and 7 (d) (6) with respect 
to the proposal to issue preferred stock, an i apply¬ 
ing the standards of Section 11 (e), we cannot 
approve the plan because it is not necessary to 
effectuate the provisions of Section 11 (b) but on 
the contrary is offensive to the provisions of Sec¬ 
tion 11 (b) (2). 

“While the foregoing is sufficient reason for dis¬ 
approving the plan, we have also pointed out that 
there are other questions which would have to be 
considered before we could approve a plan. 

“We find, under Section 11 (b) (2), tliat it is 
necessary that the corporate existence of either 
American or Central be terminated in order that 
the continued existence of the two companies cease 
unduly and unnecessarily to complicate the struc¬ 
ture of the holding company system of MW Corp. 

* In such petition, the petitioners also submitted that the uncertainties 
of war times and the necessities of the war made impracticable a de¬ 
termination of prospective earnings of the operating subsidiaries indicated 
by the Commission to be necessary for a determination of value. 
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We further find, under Section 11 (b) (2), that it 
is necessary that Central and American change their 
existing classes of capital stock to a single capitali¬ 
zation consisting of one class of stock, namely, 
common stock.” 

The Commission also stated in such Opinion that 

“of foremost importance in considering a plan of 
reorganization under Section 7 and Section 11 (e) 
is the question whether the allocation accorded the 
various classes of securities by the plan is fair 
and equitable and not detrimental to the interests 
of investors” 

and indicated that, among the questions yet to be deter¬ 
mined with respect to any plan of reorganization of Cen¬ 
tral and American, was the status of the $6 Prior Lien 
Stock of Central held by Middle West and the participa¬ 
tion to be accorded to Middle West with respect to securi¬ 
ties of Central and American stated to have been pur¬ 
chased “while reorganization was in prospect.” 

18. The Orders of June 4, 1942 and July 6, 1942, and 
the accompanying Opinions had the effect, therefore, of 
requiring Central and American, within one year, to re¬ 
adjust not their assets and liabilities but the relative 
legal rights of the holders of their outstanding preferred 
and common stocks, as between each other, in Central’s 
and American’s assets. Petitioners are ordered so to 
effect this change in spite of the fact that 

a. Petitioners have no legal power, by them¬ 
selves, to effect such change; and 

b. The Commission, before such change can be 
effected by any one, must consider and determine 
the value of Central’s and American’s assets and the 
participation in any plan of reorganization to be 
accorded to Middle West, and must determine upon 
and approve as fair and equitable to the holders 
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of the securities of Central and America:! a plan 
by which such readjustment is to be effc 

19. Accordingly, petitioners seek, for the reas 
inafter stated, to have said Orders of June 4, 

July 6, 1942 reviewed and set aside or modified 
inafter prayed as unlawful and beyond the pow< 
Commission. 

POINTS UPON WHICH PETITIONERS INTEND 

TO RELY 


The Order is contrary to the provisions of the act 
in requiring a one-stock plan and prohibiting the 
issue of preferred stock 

A. The Order of June 4, 1942 (hereinafter referred to 
as the “Order”), in foreclosing the possibility of any 
preferred stock plan, is wholly arbitrary and unreason¬ 
able, not authorized by the Act, and beyond the Com¬ 
mission’s power under the Act, in that the record does 
not support and the Act does not require or justify the 
findings made by the Commission that 

(a) a preferred stock structure, as such, pro¬ 
vides for the issuance of a security which is not 
reasonably adapted to the security structure of a 
company formed by the consolidation of Central 
and American and other companies in the con¬ 
solidated corporation’s holding company system; 

(b) a preferred stock issue, as such, is not rea¬ 
sonably adapted to the earning power of such 
consolidated corporation; 

(c) a preferred stock structure, 
result in an unfair or inequitable 


as such, will 
distribution of 


cieu. 


>ns here- 
.942 and 
as here- 
r of the 
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voting power or is otherwise detrimental to the 
public interest or the interest of investors or con¬ 
sumers ; and 

' i 

(d) consummation of the proposed Plan submit¬ 
ted by Central and American does meet every 
material requirement of Section 11(b)(2) of the Act. 

B. The lawfully created and existing priorities of the 
existing class of Prior Lien stock of Central and Pre¬ 
ferred stock of American create a reasonable necessity for 
the issue of preferred stock in this proceeding. These 
priorities are real and substantial. A one-stock plan 
providing for the issue of common stock only can not 
adequately recognize and protect such priorities without 
at the same time depriving the holders of junior stocks 
of Central of the leverage to which they are entitled in 
respect of both earnings and assets. 

C. The express provisions of Section 7(c)(1)(A) au¬ 
thorize and permit the issue of preferred stock “for the 
purpose of refunding, extending, exchanging, or discharg¬ 
ing an outstanding security of the declarant and/or a 
predecessor company thereof or for the purpose of effect¬ 
ing a merger, consolidation, or other reorganization.” 

D. A one-stock plan in this case will not constitute 
a fair and equitable plan. 
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II 

• 

As the Order merely fixes one of many essential 
parts of any plan of reorganization or recapitali¬ 
zation, it is so vague and indefinite as to be unen¬ 
forceable and is, therefore, not authorized by 

Section 11 

A. The Order directs that the present capitalization 
of Central and American be changed: 

“to a capitalization consisting of a single class of 
stock, namely, common stock, in an ap propriate 
manner, not in contravention of the applicable pro¬ 
visions of said Act or the rules, regulations and 
orders promulgated thereunder.” 

B. Any recapitalization or reorganization of Central 
and American necessarily affects primarily the rights of 
the holders of the different classes of stock of said com¬ 
panies, and the critical issue to be determined in any 
such recapitalization or reorganization is the terms of 
the readjustment between the various classes of stock. 
No such determination was made in the Order. 

C. The terms of such readjustment are an essential 
part of any order to effect such a recapitalization or re¬ 
organization, and any order which omits such terms is so 
vague and indefinite as to be incapable of enforcement. 

D. Section 11(d) provides: 

“The Commission may apply to a court in ac¬ 
cordance with the provisions of subsection (f) of 
Section 18, to enforce compliance with any order 
issued under subsection (b).” 

It, therefore, appears that any valid order under Section 
11(b) must be an order so definite and certain that 
compliance therewith could be enforced by a court. Obvi¬ 
ously, no court could enforce compliance with an order of 
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the type entered herein on June 4, 1942 any more than 
compliance could he enforced of an order directing a com¬ 
pany in general terms to simplify its corporate structure 
in accordance with the provisions of Section 11(b)(2). 

E. The Order is, therefore, beyond the authority of 
the Commission at this stage of the proceeding. 

Ill 

As no finding or determination of the value of 
the assets of Central and American has been 
made, the findings are insufficient as a legal 
basis for the Order 

A. The terms of readjustment between the existing 
classes of stockholders cannot be determined without 
hearings and a determination as to the value of the as¬ 
sets of Central and American. 

B. In the Opinion, no finding was made as to the value 
of the assets of Central and American. It was there 
stated: 

“No attempt was made to support the proposed new 

book values of the investments bv reference to the 

* 

earnings to be expected therefrom, or to the earn¬ 
ings of the underlying subsidiary companies. We 
believe that this approach is unsound. For reor¬ 
ganization purposes the value of the investments of 
the consolidating companies and of the proposed 
new corporation is a function of the earning power 
of the investments, and any adjustment of the 
carrying value of these investments must always 
be justified by proof of earning power.” 

C. Without any determination of value, it is error to 
determine that no amount of preferred stock is justified. 
The existing rights of preferred stockholders to have a 
preferred position are entitled to be recognized if the 
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value exists to support a reasonable amount of new pre¬ 
ferred stock. The undisputed testimony shows, as a matter 
of fact, that a reasonable amount of preferred stock can be 
supported with ample margin of safety but, as (the Com¬ 
mission has failed to make any finding of value, there 
exists no finding sufficient to justify the Order. The entry 
of the Order is, therefore, premature and is unauthor¬ 
ized by the Act. 


The Order starts the year running, after which the 
Commission, in its discretion, may apply for court 
enforcement of its Order, involving the possible ap¬ 
pointment of a trustee. To enter such an Order before 
determination of various essential issues, such as an 
evaluation of the assets of Central and Americsm, the 
right of Middle West to participation with respect to 
the stocks held by it and the terms of adjustment 
between the different classes of stock, is an abjuse of 
discretion and is unauthorized by the Act 

A. It is obvious that, before any plan can be adopted 
which will have the approval of the Commission, it is 
necessary that the values of the assets of Central and 
American be fixed and it is necessary to determine the 
issue as to the right of Middle West to participate with 
respect to the stocks held by it. (The Opinion states 
erroneously that securities were “pucliased during [reorgan¬ 
ization.” There is no evidence to support any such find¬ 
ing. All stocks of Central and American, except for an 
insignificant amount, purchased by Middle Wes': in the 
open market, were purchased prior to the institution of 
the proceedings herein). 

B. These questions are preliminary to the determina¬ 
tion of the terms of adjustment between the different 
classes of stock and cannot be decided until after extended 
hearings are had, testimony taken, exhibits introduced and 
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briefs submitted, all of which will, inevitably, take many 
months. Meanwhile,- the time provided for in Section 
11(d) is, by the terms of the Order, running against peti¬ 
tioners so that, after a year from the date of the Order, 
the Commission, in its discretion, may apply for enforce¬ 
ment to a court which, in turn, is given jurisdiction to 
appoint a trustee of petitioners and their assets. 

C. It is submitted that an order, which has the in¬ 
evitable effect of holding the threat of trusteeship over 
stockholders who are considering a plan, is an abuse of 
discretion. In all equity and fairness, the stockholders of 
Central and American, including petitioner Middle West, 
are entitled to consider a recapitalization plan without hav¬ 
ing their judgment influenced by threat of trusteeship. 

D. It is no answer to say that the Commission will 
presumably be reasonable and will exercise its discretion 
wisely or that, if it failed to do so, no court would grant 
any unreasonable application that the Commission might 
make. Unless the Order was intended to place a sword 
over the heads of petitioners while they were negotiating 
a plan, there would seem to be no point to it. The Com¬ 
mission can announce the type of plan that it will approve 
and it can reopen the hearings if it feels that the record 
is inadequate, without the entry of any such Order. Nor 
is there any justification for any such in terrorem Order 
in the record of petitioners. The Plan of Merger or 
Consolidation submitted by Central and American, which 
would have solved the problem created by the existence of 
one intermediate holding company more than is authorized 
by the Act and have solved the economic problem caused 
by accrued and unpaid dividends of Central and American, 
was filed on the 8th day of February, 1940. The time 
elapsed since that date has not been the result of any act 
or failure to act by petitioners. The stockholders of 
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petitioners are entitled to have the affairs of their com¬ 
panies managed by officers and directors of their own 
choosing, if petitioners comply with lawful orders of the 
Commission capable of being complied with by them—not 
as a matter of the favor of the Commission but as a 
matter of right. It is submitted that the terms of the 
Order are beyond the scope of the power granted to the 
Commission by the Act or, if the Act be so construed as 
to give such power to the Commission, the Order repre¬ 
sents an abuse of the Commission’s discretion thereunder. 

V 


Compliance with the Commission’s Order at this 
time is impracticable and not in the public inter¬ 
est and the Order, therefore, should be revoked 

A. The Commission’s Opinion accompanying the Order 
recognizes that any plan for compliance with the Order 
depends, for appropriateness of allocation to existing 
security holders, upon the legal rights of such holders 
and that the 

“primary consideration in determining value in re¬ 
organization of holding companies such as Central 
and American is future earning power. Evidence 
on earning power is particularly necessary when 
the proposed reorganization is a consolidation of 
two companies, each of which has a substantial 
amount of securities outstanding in the hands of 


the public. A determination should be made as 
accurately as the circumstances permit of t le earn¬ 
ing power which each company will contribute to 
the new corporation. Attention should he given 
to factors which will affect the future income of 
the company; some projection of income is neces¬ 
sary. In any future proceedings, evidence as to 
future earning power should be presented ^n order 
that we can determine whether the allocation made 
among the security holders of Central and Ameri¬ 
can is fair.” 
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B. The Commission further states: 

“We are aware that there is a war, that taxes may 
be expected to be higher, and that the cost of labor 
and materials and similar costs may be higher, 
and that these circumstances make predictions of 
future earnings and estimates of value difficult.” 

C. The Commission, nevertheless, denied the motion 
to defer and stated: 

“Applicants’ arguments in support of their mo¬ 
tion pertain not to the difficulty of determining 
the proposed new capital structure but to the 
difficulty of allocation of new securities among 
present security-holders. 

“Moreover, the appropriate time to consider the 
effect of present conditions upon the allocations 
among security-holders is when the question of 
compliance with our order arises.” 

D. Petitioners submit that the time for compliance 
with the Order is now. It is from the date of the Order 
that the one-year period starts to run, after which the 
Commission may apply to a court for the enforcement 
of the Order, with the possible appointment of a trustee. 
Experience in reorganizations shows that one year is often 
insufficient time in which to consummate a plan after the 
plan has been completed and approved by all regulatory 
bodies. Unless the Order is revoked, modified or stayed, 
petitioners would be forced to attempt to prepare testi¬ 
mony as to future earnings and to introduce this in 
evidence not at some distant time in the future, but now. 
The Commission has admitted that this is “difficult”. 
Petitioners submit that it is impracticable to make any 
estimates that are worth basing action upon. It cannot 
be forecast whether the war will end in six months or in 
six years. No one can know whether the costs of opera¬ 
tion will be stabilized as a result of action by the Office 
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govern- 


of Price Administration, or other war created 
ment bureaus, or what the eventual economic Situation 
may be. 

E. Petitioners contend that to attempt to for^e action 
at this time and to attempt to adjust the rights and priori¬ 
ties of the various classes of stock of Central and Amer¬ 
ican at this time is not only an abuse of discretion, but 
is so impracticable as to make the Order beyond the 
authority of the Commission, as granted in the Act. 


VI 

The Order should be vacated or modified since it 
purports to require petitioners to effect a result which 
is not within their power. Middle West’s holdings of 
securities of Central and American and Central’* hold¬ 
ings of securities of American, even if voted in favor 
of a single stock plan, are in themselves insufficient 
to assure consummation of such plan within the re¬ 
quirements of sections 59 and 62 of the Delaware 

Corporation Law 

A. The Delaware Corporation Law, Section 59, pro¬ 
vides, in effect, that an agreement of merger or con¬ 
solidation shall be effective only if approved “by the 
votes of stockholders of each such [merging] corporation 
representing two-thirds of the total number of shares 
of its capital stock * * 


B. Middle West does not own two-thirds of 
number of shares of Central outstanding, fallir 
thereof by approximately 222,000 shares. Th 
Middle West is unable, by itself, to force throu 
merger or consolidation plan. Neither Middle 
Central nor American is in a position to control 
of the publicly held stock of Central and Amerioji 
Order, therefore, is impracticable in that it 
Middle West to do something not within its power! 


the total 
g short 


erefore, 
gh anv 
West, 
votes 
n. The 
requires 


the 
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C. Even should the necessary stock votes he obtained, 
under the Delaware Statute dissenters who follow the 
procedure outlined therein have a right to an appraisal 
of their stock and to be paid therefor in cash. An ex¬ 
amination of the balance sheets of Central and American, 
now in the record, shows conclusively that there would 
not be sufficient cash in the consolidated company to 
pay any substantial amount of dissenters. It is obvious 
from the protests made in the record in this case by 
holders of Prior Lien and Preferred Stock, principally of 
Central, who objected to having their preferences dis¬ 
turbed, that there would be a large number of dissenters 
to any single stock plan. Such a plan, therefore, is un¬ 
feasible of consummation. 

D. Although the Commission contends that, if a plan 
should be submitted by petitioners and approved by 
the Commission and petitioners should request the Com¬ 
mission to apply to a court for the enforcement thereof, 
it might be possible to force all publicly held stock to 
accept a plan to which substantially all the publicly held 
stock was opposed, even though the plan were approved 
by Middle West and the Commission, such a result would 
be so inequitable that we submit that it cannot be con¬ 
sidered as among the practical possibilities. Petitioners 
submit further that there is grave doubt as to the con¬ 
stitutionality of the procedure outlined in Section 11(e), 
particularly if the plan is not submitted to the stock¬ 
holders for their approval and a sufficient statutory vote 
obtained. 
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The Order is defective in requiring that petitioners 
“terminate the corporate existence of either Central 
and South West Utilities Company or American Public 
Service Company” since no hearing, or opportunity 
for hearing, was given to petitioners to comply with 
the so-called “great grandfather clause” of the sec¬ 
tion by methods other than by termination of the 
existence of one of either Central or American, and 
the Commission did not consider the practicability of 
any other such possible methods and, accordingly, it 
cannot validly find that such termination of the exist¬ 
ence of Central or American is “necessary to insure” 
compliance with the requirements of Section 11(b)(2) 

The so-called “great grandfather clause” contained in 
Section 11(b)(2) of the Act, could be complied with 
otherwise than by the termination of the existence of 
Central or American. Central might, for instance, pur¬ 
chase the stock of West Texas Utilities Compalnv now 
held by American or the stock that Central owns in 
American could be deprived of all voting powers, so 
that American would not continue to be a subsidiary of 
Central. These possibilities should not be foreclosed by 
an Order at this stage of the proceedings without con¬ 


sideration thereof in hearings and otherwise. 

VIII 

Section 11(b)(2) does not empower the Commis¬ 
sion to change rights of petitioners’ stockholders 

intersese 

A. Section 11(b)(2) authorizes the Commissiim only 
to direct an order against “each registered holdi ng com¬ 
pany and each subsidiary thereof”. The section does 
not authorize or contain provision appropriate to orders 
against investors, other than holding companies, in the 
securities of such companies. 
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B. The primary objective and result of the Order is 
not only to change the rights of Middle West but also to 
change the rights of the public holders of the various 
classes of stock of Central and American. These holders 
are not parties to this proceeding, and the Act does not 
authorize any action as against them. 

C. The Order, therefore, is not authorized by Section 
11(b)(2). 


IX 

The Order is unlawful, null and void and contrary to 
the provisions of the Constitution of the United States 

The Order, and the Act if construed to authorize the 
Order, are unlawful, null and void and contrary to the 
provisions of the Constitution of the United States be¬ 
cause : 

a. The Order purports to regulate and alter the 
capitalization of Central and American and the 
relative rights of the holders of their securities, 
which matters are subject only to regulation by the 
laws of the State of Delaware under the Ninth and 
Tenth Amendments to the Constitution and are not 
subject to regulation under the powers to regulate 
interstate commerce or the mails, or any other 
power conferred upon Congress by the Constitution. 

b. The provisions of the Act and particularly 
those of Section 11(b)(2) thereof, in so far as they 
support or are interpreted to vest in the Commis¬ 
sion power to regulate and alter the capitalization 
of Central and American and the relative rights of 
the holders of their securities, have no real or sub¬ 
stantial relationship to the exercise by Congress of 
its power to regulate interstate commerce or the 
mails or of any other power conferred upon it by 




A265 


Petition to Review 

the Constitution, or to such commerce or the mails 
or the subject matter of any other such power, and 
such provisions are in violation of the Fifth, Ninth 
and Tenth Amendments to the Constitution. 

c. The provisions of the Act fail to require, and 
neither the Act nor the Order contain, any findings 
showing that the recapitalization of Cer.tral and 
American as required by the Order has any real 
or substantial relationship to the power of Congress 
to regulate interstate commerce or the mails or to 
any other power conferred upon Congress by the 
Constitution, or to interstate commerce or the mails 
or the subject matter of any other such po wer, and 
such provisions and Order are in violation of the 
Fifth, Ninth and Tenth Amendments to the Con¬ 
stitution. 

d. The provisions of Section 11(b)(2) have no 
real or substantial relationship to the object pur¬ 
ported to be sought to be attained thereby as set 
forth in Section 1 of the Act; there is no such 
relationship between such provisions and the so- 
called abuses alleged in said Section 1, atod there 
is no such relationship between such provisions and 
the powers vested in the Congress by the provi¬ 
sions of the Constitution, and such provisions and 
the Order purported to be made thereunder are 
accordingly in violation of the Fifth, Ninth and 
Tenth Amendments to the Constitution, and such 
provisions and Order constitute a delegation of 
legislative power in violation of the provisions of 
Sections 1 and 8 of Article I of the Constitution. 

e. The provisions of the Act contain no guides 
or standards as to when or what corporate struc¬ 
tures unduly or unnecessarily complicate the struc¬ 
ture or unfairly or inequitably distribute voting 
power among security holders of a holding com- 
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pany system of sufficient exactness to enable those 
affected thereby to understand the same and, there¬ 
fore, the Order constitutes an unlawful exercise of 
legislative power in violation of Article I, Section 
1, and Article I, Section 8, of the Constitution. 

f. The Order purports to require that the holders 

of Central’s and American’s Preferred Stocks be 
deprived, as against other security holders of Cen¬ 
tral and American, of certain rights lawfully con¬ 
tracted for and acquired and that the holders of 
their Common Stocks likewise be deprived of certain 
rights lawfully contracted for and acquired, without 
compensation to such holders therefor, and would 
deprive such security holders of property without 
due process of law and in violation of the Fifth 
Amendment to the Constitution of the United 

States. 

g. The Order deprives the holders of Central’s 

and American’s existing securities of many possible 
methods of readjustment of their respective rights 
which would otherwise be available to them, con¬ 
trary to the provisions of the Act and to the Fifth 
Amendment to the Constitution of the United 

States, since 

(i) the Order has been entered without the 
hearing provided by the Act and guaranteed by 
said Fifth Amendment, the Commission having 
made such Order to determine an essential ele¬ 
ment of any plan without having considered the 
question of value of the assets of Central and 
American or held adequate hearing thereon; and 

(ii) the holders of Central’s and American’s 
securities are not parties to the proceeding. 

All of the foregoing objections to said Order have been 
urged before the Commission and, in accordance with and 
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in reliance on Rule U-25 of the Rules and Regulations 
of the Commission, at all times petitioners have asserted 
and reserved and refused to waive any constitutional or 
legal rights. 

No previous application for the relief sought in this 
petition has been made to any other court or judge. 

THE RELIEF PRAYED 

Wherefore, your petitioners respectfully pray that this 
Honorable Court review the said Orders of the said Com¬ 
mission dated June 4, 1942 and July 6, 1942, and, in so 
far as said Order of June 4, 1942, purports to require 
Central and American to eliminate one or the other of 
them and to change the resulting capital structure to one 
class of stock 

a. set aside said Order of June 4, 1942. and de¬ 
clare the same to be void as contrary to and in 
violation of the Constitution of the United States 
and as contrary to and beyond the authority con¬ 
ferred upon the Commission by the Act; 

b. in case of failure to grant the foregoing 
prayer, then modify said Order of June 4, 1942, 
so as merely to require Central and American to 
proceed with due diligence in the consolidated pro¬ 
ceedings on the plan, as amended, proposed by 
Central and American for eliminating American by 
merger thereof with Central and for changing the 
capital structure of the resultant corporation to 
not more than one class of preferred and one class 
of common stock, and on any modification or amend¬ 
ment of such plan, and on any other plan for such 
purpose properly proposed in said proceedings, and 
to take such subsequent and other action as may be 
necessary or appropriate 'with respect thereto; 

c. pending a determination of the issues pre¬ 
sented by this petition, stay the Order of June 4, 
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1942 so as to prevent the running, from such date, 
of the year within which the Act provides that com¬ 
pliance therewith must be eftected; and 

d. grant such other and further relief as to this 
Honorable Court may seem just and equitable. 

Dated: August 1, 1942. 

Central and South West Utilities Company 
r By B. P. Stevenson 

Vice President 

American Public Service Company 

By B. P. Stevenson 

Vice President 

The Middle West Corporation 

By B. P. Stevenson 

Treasurer 

George Roberts, 

James A. Austin, 

No. 32 Liberty Street, 

New York, N. Y., Howard C. Westwood 

Howard C. Westwood, 

Union Trust Bldg., 

Washington, D. C., 

Attorneys for Central and South West Utilities 
Company and American Public Service Company. 

Ralph D. Stevenson, 

No. 20 North Wacker Drive, 

Chicago, Illinois. Howard C. Westwood 

Howard C. Westwood, 

Union Trust Bldg., 

Washington, D. C. 

Attorneys for The Middle West Corporation. 
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United States of America 
District of Columbia, 



B. P. Stevenson, of full age, being first duly sworn, de¬ 
poses and says that he is an officer, to-wit, a Vice President 
of Central and South West Utilities Company, a cor¬ 
poration organized and existing under the laws of the 
State of Delaware, one of the petitioners named in the 
foregoing petition; that he has read the said petition and 
knows the contents thereof; that the same is trtie to his 
own knowledge, except as to the matters therein stated 
on information and belief and as to those matters he 
believes them to be true. 

B. P. Stevenson 
B. P. Stevenson 

Subscribed and sworn to before me 
this 1st day of August, 1942. 

Adele Ann Theophile ('Seal) 

Notarv Public D. C. 

My Commission Expires April 30, 1945 



A270 


Petition to Review 

United States of America, 

District of Columbia, 

B. P. Stevenson, of full age, being first duly sworn, de¬ 
poses and says that he is an officer, to-wit, a Vice President 
of American Public Service Company, a corporation 
organized and existing under the laws of the State of 
Delaware, one of the petitioners named in the foregoing 
petition; that he has read the said petition and knows 
the contents thereof; that the same is true to his own 
knowledge, except as to the matters therein stated on 
information and belief and as to those matters he be¬ 
lieves them to be true. 



B. P. Stevenson 
B. P. Stevenson 


Subscribed and sworn to before me 
this 1st day of August, 1942. 

Adele Ann Theophile (Seal) 

Notarv Public D. C. 

My Commission Expires April 30, 1945 
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United States of America, 

District of Columbia, 

B. P. Stevenson, of full age, being first duly s|worn, de¬ 
poses and says that he is an officer, to-wit, the 'treasurer 
of The Middle West Corporation, a corporation organ¬ 
ized and existing under the laws of the State of Delaware, 
one of the petitioners named in the foregoing petition; 
that he has read the said petition and knows the contents 
thereof; that the same is true to his own knowledge, 
except as to the matters therein stated on information 
and belief and as to those matters he believes them to 
be true. 

B. P. Stevenson 
B. P. Stevenson 

Subscribed and sworn to before me 
this 1st day of August, 1942. 

Adele Ann Theophile (Seal) 

Notary Public D. C. 

My Commission Expires April 30, 1945 


[Appendices A, B and C of the Petition to Review* have 
been here omitted as they are set forth in full at pages 
A12, A13 and A229 to A234 of this Appendix.] 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 8333 


Central and South West Utilities 
Company, 

American Public Service Company and 
The Middle West Corporation, 

Petitioners, 

against 

Securities and Exchange Commission, 

Respondent. 


Petition to 
Review 
Orders of 
Securities and 
Exchange 
Commission 


BRIEF FOR PETITIONERS, CENTRAL AND 
SOUTH WEST UTILITIES COMPANY, ET AL. 


Jurisdictional Statement 


1. Jurisdiction of the Securities and Exchange Com¬ 
mission in this ease derives from the fact that each of 
the Petitioners is registered as a holding company under 
the provisions of the Public Utility Holding Company 
Act of 1935, Act of August 26, 1935, chapter 687, titles I, 
49 Stat. 803, U. S. C. tit. 15, sec. 79, hereinafter refer red 
to as the Act. 

On June 4, 1942, the Commission, the administrative 
body entrusted with the administration of the Act, entered 
an Order directed to Central and South West Utilities 
Company, hereinafter referred to as “Central”, American 
Public Service Company, hereinafter referred to las 
“American”, and The Middle West Corporation, herein- 
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after referred to as “Middle West”, which Order was pur¬ 
ported to be made under the provisions of Section 11(b) (2) 
of the Act. A copy of said Order, together with the 
Findings and Opinion in support thereof, is filed here¬ 
with in the Appendix to this brief at page A156, et seq. 

On June 12, 1942, pursuant to Rule XII(b) of the Rules 
of Practice of the Commission, Petitioners duly filed with 
the Commission a petition for rehearing on said Order, 
and, on July 6, 1942, the Commission issued a further 
order denying Petitioners’ petition for rehearing. A copy 
of this Order, together with the Findings and Opinion in 
support thereof, is filed in the Appendix to this brief at 
page A222, et seq. 

2. The jurisdiction of this Court is based on the pro¬ 
visions of Sections 11(b) and 24 of the Act, which in ex¬ 
press terms provide for a review of orders of the Com¬ 
mission by this Court. This proceeding has been brought 
to review the Orders of June 4 and July 6, 1942 above 
mentioned. 


Statement of the Case 
The Order to be Reviewed 

Middle West is the top holding company of the holding 
company system of which it is a part and is the direct 
parent of Central which, in turn, is the direct parent of 
American. 

The Order dated June 4, 1942, to be reviewed in this 
proceeding, disposed of two proceedings, one initiated 
jointly by Central and American and the other by the 
Commission, which proceedings had been consolidated by 
order of the Commission. It overruled petitioners’ mo¬ 
tion requesting that the determination of the issues 
presented in the proceedings be deferred for the duration 
of the war; denied effectiveness to the joint declaration, 
filed February 8, 1940, by Central and American under 
the provisions of Sections 6(a) and 7 of the Act, provid- 
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ing for the issue of securities to effect a statutory jcon- 
solidation of Central and American under the Delaware 
Corporation Law pursuant to a proposed agreement of 
consolidation between said companies and disapproved 
the proposed Agreement of Consolidation as a plan 
under Section 11(c) of the Act (although it had not teen 
filed as a plan under that section); dismissed the joint 
application, filed by said companies under Sections 9(a) 
and 10 of the Act, for authority on the part of the 
consolidated corporation to acquire the assets of the con¬ 
solidating corporation, and the application for a report 
by the Commission on the proposed consolidation uijder 
the provisions of Section 11(g). In the proceeding, 
initiated December 5, 1940, by the Commission ur^der 
Section 11(b)(2) of the Act, the Order directed that 
Middle West, Central and American terminate the cor¬ 
porate existence of either Central or American and change 
the present capitalization of Central and American to a 
capitalization consisting of a single class of stock, namely, 
Common Stock; and provided one year for compliance 
without prejudice to an application for additional time, 
within the limitations of Section 11(c) of the Act. 

If the Order is not complied with, the Commission may, 
under the provisions of Section 11(d) of the Act, apply 


to a court to enforce compliance with the Order and, in 
any such proceeding, the court, as a court of equity, is 
expressly granted the right to take exclusive jurisdiction 
and possession of the companies and the assets thereof, 
and is further granted the power to appoint a trustee and 
may constitute and appoint the Commission as sple 
trustee. 

The broad issues presented are (a) whether Section 
11(b)(2) of the Act authorizes the Commission to make 
such an order under the circumstances in this case; 
(b) whether Section 11(b)(2), if construed to authorize 
such an order, is unconstitutional; and (c) whether Sec¬ 
tions 7(c) and (d) of the Act authorizes the Commission, 
on the facts of record, to prohibit the issue of preferred 
stock. 
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The Petitioners 

Central and American, the two companies whose security 
holders are vitally affected by the Order, are both regis¬ 
tered holding companies organized under the laws of the 
State of Delaware. Their business consists solely in 
owning and holding stocks and other securities, collecting 
dividends and income, disbursing the net income thus ac¬ 
quired, keeping their corporate books, and voting the 
stocks they own at meetings of stockholders of their 
subsidiaries. Neither performs any supervisory, account¬ 
ing, engineering or other service for any of its sub¬ 
sidiaries and any use by either of them of any of the 
instrumentalities of interstate commerce is purely inci¬ 
dental. The important thing to note about their capital¬ 
ization is that as of the present date neither has any in¬ 
debtedness and both have outstanding a preferred stock 
on which dividends at the stipulated annual rates are being 
currently earned and paid (App. pp. A167, 169). 

Capitalization of Central 

The following table shows the outstanding stocks of 
Central as of December 31, 1940, the number of shares of 
and percentage of such securities which were owned by 
Middle West: 



Amounts 
(Stated or 

Shares 
Owned by 

Per 

Type of Security 

Par Values) 

MW Corp. 

Cent . 

Prior Lien Preferred 
Stock (stated values) 
$7 Dividend Series, N. 
P. V. 117,400 shs. 

$11,367,526 

54,650 

^ /> ** *>* 
00.00 

$6 Dividend Series, N. 
P. V. 11,500 shs. 

1,058,000 

11,500 

100.00 

$7 Preferred Stock, N. P. 
V. 133,150 shs. 

12,240,182 

75,011 

56.34 

Total Preferred 
Stocks . 

$24,665,708 




Common Stock, 3,371,232 

shs. 50£ par value. 1,686,241 2,057,679 61.04 

The company now has no debt. 










The $7 and $6 Prior Lien Preferred Stocks have bqual 
rights except as to the dividend rate, redemption Iprice 
and preference on voluntary liquidation. They are entitled 
to a preference in liquidation (over the $7 Preferred 
and the Common Stock) of $100 per share plu^ ac¬ 
crued and unpaid dividends to the date of liquidation. 
The $7 Preferred Stock is junior to the Prior Lien Pre¬ 
ferred Stock both as to dividends and assets. Its prefer¬ 
ence over the Common Stock, in the event of involuntary 
liquidation, is $100 per share plus accrued and unpaid 
dividends. Each share of Prior Lien and Preferred Stock 
is currently entitled to one vote in all meetings of stock¬ 
holders. 

The payment of dividends on the $7 and $6 Series of 
Prior Lien Preferred Stock was omitted from 1932 until 
the last quarter of 1936. As of December 31, 1940, arrear¬ 
ages amounted to $32,375 per share of $7 stock and 
$27.75 of $6 stock. Full dividends have been paic| on 
each of the Prior Lien Preferred Stocks from the Jrear 
1937 and are now being currently paid. On September 21, 
1942, a dividend of $222,700 was paid on account of the 


arrearages. 


No dividends have been paid on the $7 Preferred Stock 
since 1932. Arrearages amount to $27.75 per share (App. 
pp. Al-11). 

A chart showing the corporate structure of Central's 
holding company system is set forth in the Appendix to 
this brief at page A12. 

The properties of the operating subsidiaries are located 
principally in Texas, Oklahoma, Western Arkansas knd 
Northwestern Louisiana; and are physically intercon¬ 
nected. (See corporate and consolidated balance 
sheets and earnings statements as set forth in the Anijual 
Reports for 1940 of Central and American, App. p. A90, 
et seq. It has been stipulated that “recent earnings of 
the subsidiaries reasonably tend to support the underlying 
book values”—App. p. A144.) It is the contention of Peti¬ 
tioners that this system constitutes an integrated svsi;em 
with permissible additions within the meaning of Sec- 
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tion 11(b)(1) of the Act. This contention is opposed by 
the Staff of the Commission. This question, among 
others, is now before the Commission for decision in a 
proceeding instituted by the Commission pursuant to Sec¬ 
tion 11(b)(1) of the Act. At the present time, therefore, 
it is impossible to state what Central’s holding company 
system will consist of after compliance with Section 
li(b)(1) of the Act. 

Capitalization of American 

The following table shows American’s outstanding se¬ 
curities on December 31, 1940, the number of shares and 
percentage of such securities which were owned by Middle 
West and Central: 

Shares Shares 
Owned by Owned by Per 

Type of Security Amounts MW Corp. Central Cent. 
7% Preferred Stock, 

$100 par value, 

79,746 shs.. $7,794,600 37,171 46.61 

Common Stock, $80 

par value, 96,434 

shs. $7,714,720 96,234 °-i- 99.79 

1 100 

The company has no debt. 

The Preferred Stock is entitled to a preference over the 
Common Stock on liquidation of $110 per share, plus ac¬ 
crued and unpaid dividends to the date of liquidation. 
Each share is currently entitled to one vote at all meet¬ 
ings of stockholders (App. p. A4). 

Full dividends at the rate of $7 per annum were paid 
on the Preferred Stock from 1916 to 1931. In the year 
1932, one-quarter of the annual rate was paid. No divi¬ 
dends were paid from the years 1933 to 1935, inclusive. 
As of December 31, 1940, arrearages amounted to $45.25 
per share. From 1935 to 1939 irregular dividends were 
paid and since 1939 American has been paying the full 
annual rate of dividend on the Preferred Stock. On 
September 21, 1942, a dividend of $139,555.55 was paid on 
the arrearages on such Preferred Stock. 
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Capitalization of Middle West 

Middle West was organized under the laws of the 
State of Delaware on November 27, 1935 by virtue of a 
Final Decree of the United States District Court for the 
Northern District of Illinois, Eastern Division, in the 
Matter of Middle West Utilities Company, Debtor, in 
Proceedings for the Reorganization of the Debtor, pur¬ 
suant to Section 77(b) of the Bankruptcy Act (Tr. pp. 
2550-4; App. p. A57). 

Middle West’s capital structure as of December 31, 
1940 consisted of 3,30S,034.23 shares of Common Stock 
without par value, represented by an aggregate stated 
capital of $16,536,512.75. 

Middle West has no debt. 

The Agreement of Consolidation Proposed 
by Central and American 

On February 8, 1940, Central and American filed with 
the Commission a joint declaration and application for 
the purpose of securing the necessary orders, under Sec¬ 
tions 6(a), 7, 9(a) and 10 of the Act, to permit the i^sue 
by a merged or consolidated corporation of shares of its 
common and preferred stock, in exchange for the Out¬ 
standing shares of stock of Central and American, in order 
to effect a statutory consolidation of Central and Ameri¬ 
can under Delaware law, pursuant to a proposed agree¬ 
ment of consolidation between said companies, which was 
filed as a part of such declaration and application; and 
to pennit the acquisition by the merged or consolidated 
corporation of the assets of Central and American; and 
for a report by the Commission on the proposed consoli¬ 
dation to the extent required by the provisions of Section 
11(g). This declaration and application and proposed 
agreement of consolidation were not filed under the pro¬ 
visions of Section 11(e) of the Act. On the contrary, the 
joint declaration and application made it clear that the 
proposed merger or consolidation was to be consummated 
only in accordance with the provisions of the Delaware 
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law. The submission of the proposed Agreement of Con¬ 
solidation was motivated primarily by the desire, as a 
business matter, to clear up the arrearages of dividends 
on the preferred stock of Central and American if this 
could be done in a manner acceptable to the stockholders 
of the two companies. It also effected a corporate simpli¬ 
fication believed to be favored by the Securities and Ex¬ 
change Commission. It further constituted one method of 
complying with the so-called great-grandfather clause of 
Section 11 in the event, upon integration, Middle West 
were to retain its interest in Central and American (Tr. 
pp. 1-474; for the pertinent extract which explains the 
business reason for the plan and its feasibility, see App. 
pp. A8-11). Had this proposed consolidation been ap¬ 
proved by the stockholders and consummated, it would 
have accomplished the following objectives: 

(a) The entire elimination of American. 

(b) The substitution of one corporation with one 
class of preferred stock and one class of common 
stock for two corporations each having outstanding 
preferred and common stock. 

(c) The distribution of voting power among stock¬ 
holders in a manner approved by the Commission 
in other proceedings as equitable. 

(d) The reduction of annual preferred stock divi¬ 
dend requirements from $2,381,072 to $1,037,899.50 
for which earnings were available. 

A pro forma chart showing the corporate structure of 
the combined companies after giving effect to the Agree¬ 
ment of Consolidation is set forth in the Appendix to 
this brief at page A13. 

As originally filed, the Agreement provided for the ex¬ 
change of one share of new preferred stock, plus certain 
common stock, for each share of Trior Lien Stock of Cen¬ 
tral now outstanding, and further provided for the ex¬ 
change of three-quarters of a share of new preferred 
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stock, plus certain common stock, for each share of Pre¬ 
ferred Stock of American now outstanding. Both the 
Prior Lien Stock of Central and the Preferred Stock of 
American were then currently paying dividends at the 
full specified dividend rate. 

The Agreement of Consolidation provided, in accordance 
with Delaware law, that it would become effective only 
upon the affirmative consent and approval of the holders 
of two-thirds of the total outstanding capital stock of 
Central and American and, by resolutions of the respective 
boards of directors, such larger proportion thereof £ls, in 
the opinion of the boards would render consummation 
of the proposal feasible (Tr. pp. 471-4). The latter safe¬ 
guard was considered necessary against the possibility 
of excessive demands by dissenters for appraisal or and 
cash payment for their shares. 

The Application and Declaration set forth the ntajor 
financial readjustments which had been made between 1932 
and 1939 in the financial structure of the operating sub¬ 
sidiaries of Central and American and explained why, 
until these readjustments, together with the settlement of 
certain financial problems respecting Central, had tiken 
place, the promulgation of any plan of merger or con¬ 
solidation had not been feasible. It further set forth the 
facts justifying the issue of a new preferred stock, in¬ 
cluding ample assets and earnings coverages for the pre¬ 
ferred stock dividend requirements of the consolidated or 
merged corporation. It demonstrated the fairness and 
equity of the Agreement and of its application, with due 
regard to priorities. A detailed summary of the back¬ 
ground and the objectives to be accomplished by the pro¬ 
posed Agreement is set forth in pertinent excerpts from 
Parts I and III of the Application and Declaration printed 
in the Appendix to this brief at pages Al-31, to which 
reference is respectfully directed. 

The Declaration and Application were amended (Tr. 
pp. 475-538) and on August 2, 1940, applicants, Petition¬ 
ers Central and American herein, received a Notice of 
and Order for Hearing (App. p. A53), as a result of which 
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public hearings were held in Chicago (Tr. pp. 554-947, 
1630-1799). 

On December 5, 1940, ten months after the filing of the 
joint application and declaration, applicants, together with 
Middle West, Petitioners herein, were served with a 
Notice of and Order for Hearing (App. p. A58) pursuant 
to Section 11(b)(2) of the Act, which they duly answered 
(App. pp. A70-83), and the hearings in both proceedings 
were, on December 7, 1940, ordered consolidated (App. 
p. A68). 

Answers were duly filed which expressly reserved all 
constitutional and legal rights. The public hearings con¬ 
tinued in Washington on February 11, 1941 (Tr. pp. 
2592-2701) and were concluded on June 25, 1941. The 
more important facts and testimony are summarized in a 
stipulation between counsel which is printed in App. at 
p. A106, et seq. The Commission took the case under ad¬ 
visement on July 22, 1941, after oral argument and sub¬ 
mission of briefs. During all this period, Petitioners were 
pressing for a decision on their Application and Declara¬ 
tion and at all times stood ready to produce, and did pro¬ 
duce, all additional evidence and material requested by 
the Commission or its staff. 

As time went on, however, it became apparent that, if 
the Plan was to be put into force as of 1942, it would be 
more equitable to amend it so that each holder of a Pre¬ 
ferred share of American would receive a full share of new 
preferred stock for each share of old Preferred held. On 
April 4, 1942, Central and American amended their Decla¬ 
ration and Application to this effect, with the proviso, 
however, that Middle West would relinquish its full claims 
to new preferred stock to the extent necessary to prevent 
any increase in the total amount originally proposed to be 
issued. 

At the same time, however, it became apparent that it 
would be fairer to all concerned not to attempt to put 
through any plan in the immediate future for reason that 
owing to the war and the disturbed economic conditions, 
a fair valuation of the assets of Central and American, 
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on reasonably reliable estimates of the future earnings of 
their subsidiary companies, necessary for the formula¬ 
tion of a basis for a distribution of the stocks of the 
new company in exchange for the stocks of the oljd com¬ 
panies, was so difficult as to be almost impossible. On 
April 6, 1942, Petitioners filed with the Commission a 
motion 

“that any determination of the issues presented by 
the above designated proceedings, and any action 
with respect thereto, or any report .thereon, be 
deferred for the duration of the present war and 
pending the conclusion of the ensuing peace, Reserv¬ 
ing the right of applicants, declarants and respond¬ 
ents [Petitioners herein] to offer such further 
amendments to the proposed plan, as amended, as 
shall at the time be deemed necessary or desirable.” 


and urging, in general, the unpredictability of economic 
conditions at the present time and consequent impractica¬ 
bility of attempting to consummate any plan of reorganiza¬ 
tion during the war (App. pp. A149-155). 

On June 4, 1942, about two and a half years after the 
filing of Petitioners’ Application and Declaration the 
Commission issued and filed its Findings and Opinion, 
accompanied by its Order (App. p. 156, et seq.) Which 
overruled Petitioners’ Motion to Defer; disapproved the 
proposed Agreement of Consolidation as a plan under 
Section 11(e) of the Act, and denied effectiveness t|o the 
Declaration under Sections 6(a) and 7 of the Act dis¬ 
missed Petitioners’ joint application for a report on the 
Plan under Section 11(g) of the Act; and ordered Peti¬ 
tioners herein to terminate the corporate existence of 
either Central or American and change their present 
capitalization to a capitalization consisting of a single 
class of common stock prior to June 4, 1943. 

The threat of trusteeship, if the Order is not complied 
with, is not contained in the Order or in the Opinion but 
in the language of Section 11(d) of the Act. 

The Commission in its Findings and Opinion in support 
of the Order indicated that, among the questions yet to 
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be determined with respect to any plan of reorganization 
of Central and American, was the value of the assets of 
Central and American; the allocations to be accorded to 
the various classes of securities of Central and American 
in any plan; the status of the $6 Prior Lien Stock of Cen¬ 
tral held by Middle West and the participation to be 
accorded to Middle West with respect to securities of 
Central and American stated to have been purchased 
“while reorganization was in prospect” (App. p. A195). 
Petitioners deny that any stock was so purchased but the 
undecided issue on this point is of course of vital impor¬ 
tance (see excerpt from Tr. at App. pp. AS4-5). The Com¬ 
mission failed even to mention the most important ques¬ 
tion left undecided—namely, the character and extent of 
the holding company system of Central after compliance 
with the integration provisions of Section 11(b)(1). x\ 
decision must be had on these and the other important 
preliminary questions before any plan can be made effec¬ 
tive. 

In spite of the failure to determine any of these vital 
underlying questions, the determination of which will prob¬ 
ably take well over one year, judged by the two and a half 
years already consumed in this proceeding, the Commis¬ 
sion issued its Orders of June 4 and July 6, 1942 requir¬ 
ing Petitioners, within one year, to bring about a read¬ 
justment of the relative rights of their security holders as 
between each other. The Order did not specify how this 
was to be done and Petitioners believe it to be beyond 
their corporate powers. 

Statute Involved 

The statute involved in this proceeding is the Public 
Utility Holding Company Act of 1935 (49 Stat. 803, 
U. S. C. tit. 15, sec. 79). The sections involved are 7(b), 
(c) and (d), 11(a), (b), (c), (d), (e) and (f), which are 
printed in full at p. A227, et seq., of the Appendix. 

The Act, in the sections other than Section 11, contains 
a complete regulatory system of all acts by holding com- 
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parries and by subsidiary companies, except as to the rates 
charged for service, and these sections, without Section 11, 
effectively prevent the occurrence of any of the abuses 
mentioned in Section 1 of the Act. Furthermore, Sec¬ 
tion 11, and all parts thereof, is severable from tjhe rest 
of the Act and could be declared unconstitutional without 
affecting the validity of the remainder of the Act. Elec¬ 
tric Bond and Share Co. v. Securities and Exchange Com¬ 
mission, 303 U. S. 419. 

Section 11(a) provides for a study to be made by the 
Commission. Section 11(b)(1) limits a holding company 
to the control of one integrated system with certain speci¬ 
fied exceptions. Section 11(b)(2) deals with the simplifi¬ 
cation of holding company systems and particularly with 
the elimination of more than one tier of intermediate 
holding companies. 

The sentence in Section 11(b)(2), which it is alleged 
by the Commission gives it authority to require the change 
of the existing contract rights of the preferred stock¬ 
holders of Central and American and to force them to 
accept common stock in lieu thereof, is the following: 

“To require by order, after notice and opportunity 
for hearing, that each registered holding company, 
and each subsidiary company thereof, shall take 
such steps as the Commission shall find necessary 
to ensure that the corporate structure or continued 
existence of any company in the holding-company 
system does not unduly or unnecessarily complicate 
the structure, or unfairly or inequitably distribute 
voting power among security holders, of such hold¬ 
ing-company system.” 

It will be noted that the section does not give to security 
holders, whose rights are directly affected, any right to be 
heard or any vote on any change in capital structure. It 
will be further noted that the onlv orders authorised bv 
the section are orders directed to companies and not to 
the security holders in whom alone rests the power to 
change their contract rights inter sese. 
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Statement of Points 

Petitioners contend that the errors relied upon by them 
occurred in the Orders of the Commission dated June 4, 
1942 and July 6, 1942 (App. pp. A219 and A226) and in 
the Findings and Opinion in support thereof (App. p. 
156 et seq.) and consist of the following: 

1. The Commission erred in construing the Act 
as giving the Commission authority to make the 
Orders of June 4 and July 6, 1942. 

2. The Order is invalid in that, if the Act, 
properly construed, purports to grant to the Com¬ 
mission power to make such orders, the Act and the 
Orders are in violation of the Constitution of the 
United States, Article I, Sections 1 and 8, and the 
Fifth, Ninth and Tenth Amendments. 

For a detailed specification of the errors, the Court is 
respectfully referred to the statement in the Petition for 
Review (App. p. A235, et seq.). 

Summary of Argument 
I 

THE ACT, PROPERLY CONSTRUED, DOES NOT GRANT TO 
THE COMMISSION AUTHORITY TO MAKE THE ORDER OF 
JUNE 4, 1942. 

A. Since the Act authorizes the Commission to permit 
the issue of preferred stock in a merger or consolidation 
when, as in the present case, such stock is to he exchanged 
for existing preferred stock, the asset coverage is substan¬ 
tial and the earnings are sufficient to support the stipu¬ 
lated dividends, the existence of preferred stock does not 
constitute an undue and unnecessary complexity within 
the meaning of Section 11(b) {2) of the Act. Therefore, 
the Act does not authorize the Commission to direct the 
total destruction of priorities of existing preferred stock. 

No presumption exists against the issue of preferred 
stock by a holding company. Nowhere in the Act is there 
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a prohibition against the issue of preferred stock by a 
holding company; nowhere is the existence of preferred 
stock listed as an evil or an abuse to be remedied. The Act, 
in Section 7(c)(2), expressly authorizes new issues of a 
security, such as a preferred stock, when the issue is for 
the purpose of an exchange for an outstanding security. 
In numerous cases, the Commission has authorized the 
issue of a preferred stock by a holding company. 

The Preferred Stock proposed in Petitioners’ Agreement 
was to be issued solely in exchange for existing Preferred 
Stocks now currently paying full annual dividends at 
the stipulated rates. The asset and earning cove 
are ample. The existence of preferred stock not 
stituting, therefore, a complexity within the meaning of 
the Act, the Commission is without authority under the 
Act to direct the total destruction of existing priorities. 

B. The Order is invalid because it fails to set forth 
the “steps” required by the express language of Section 
11(b)(2) to be specified. 

The Act specifically requires that an order under Sec¬ 
tion 11(b)(2) shall specify the “steps” to be taken by the 
company to which the order is directed. 

The Order sought to be reviewed does not specify any 
steps. It vaults clear of all intermediate problems and 
orders accomplishment of an ultimate objective by means 
and methods not specified. In order to justify such a type 
of order as being authorized by the Act, the language re¬ 
quiring the specification of “steps” must be treated as sur¬ 
plusage, in violation of a basic rule of statutory con¬ 
struction that all words of a statute must be taken in¬ 
to account and given effect. The only step thai; the 
companies have power to take to bring about the de¬ 
sired result is to file a recapitalization plan, but this would 
be far from compliance with the Order. We do net be¬ 
lieve there are any steps Petitioners are able, within their 
corporate powers, to take which will bring about the de¬ 
sired result. Compliance with the requirement of spedifica- 
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tion of the steps to be taken would sho\v that the Order 
could not be complied w’ith and is invalid. 

C. The Order is not of the type authorized by the Act 
and is invalid as it is incapable of being complied with by 
the parties to whom it is directed and is incapable of en¬ 
forcement in the manner provided by the Act for the en¬ 
forcement of orders made under Section 11(b)(2). The 
Act does not grant to the Commission the power directly 
to alter the rights of security holders as between them¬ 
selves. 

The Order is really aimed not at Central and American 
but at their stockholders. No company has charter pow’er 
by its ow’n act to change the rights of its stockholders as 
between themselves. Clearly, therefore, Central and Amer¬ 
ican have no power to bring about the result which the 
Order directs to be accomplished. Middle West is a large 
stockholder but lacks the two-thirds vote necessary for 
the approval of a merger or consolidation under the Dela¬ 
ware law’s. 

The Order is not of the type authorized by the Act 
because it is incapable of enforcement under the Act. 
Enforcement of Section 11(b) orders are provided for 
under Section 11(d). The Commission applies to a court 
and the court sits as a court of equity and is granted 
power to take possession of property and assets and to 
dispose of the same. It is given no grant of pow’er to 
determine the rights of security holders as between them¬ 
selves or to impose any allocation on security holders. 
As the Order does not determine such rights or fix the 
allocation of the new common stock, it is not of the type 
that can be enforced under the Act, and, therefore, is not 
of the type authorized by the Act. 



17 


II 

THE ORDER IS INVALID BECAUSE IT WAS MADE PRIOR 
TO THE DECISION OF VARIOUS QUESTIONS, THE DECI¬ 
SION OF WHICH WAS PREREQUISITE TO THE MAKING OF 
THE ORDER. THIS FAILURE OF DECISION RENDERS THE 
HEARINGS, THE FINDINGS AND OPINION AN INCOMPLETE 
AND INADEQUATE BASIS FOR THE ORDER. 

Admittedly, the Commission failed to decide various 
questions of the utmost importance, the decision of which 
has to be made before the result required by the Order 
can be obtained. 

These questions, among others, are the allocation of the 
new common stock between the holders of the present 
outstanding securities, with their varying priority con¬ 
tract rights; the status of the $6 Prior Lien Preferred 
Stock of Central now owned by Middle West and alleged 
possibly to involve the application of the doctrine of the 
Deep Rock case; the question of the treatment of \|arious 
stocks purchased by Middle West prior to the filing of 
reorganization proceedings and alleged to involve the 
possible application of the doctrine in the Clienery Cor¬ 
poration case now awaiting argument before the Supreme 
Court; and the all important question of what wi 1 con¬ 
stitute the holding company system of Central after ap¬ 
plication of the standards of Section 11(b)(1). 

We contend that no order can validly be made deter¬ 
mining what are the “complexities’’ in the holding com¬ 
pany system of Central until it is determined what that 
system is and what are the present existing rights, as 
between themselves, of the various security holders in the 
assets of that system. 

The necessity for a decision of these preliminary ques¬ 
tions prior to the making of a valid order is made mani¬ 
fest by the fact that the Act expressly grants one ye^r for 
compliance and that, judging by past experience, ^uch a 
decision will require far more than this full year period. 
Unless the grant of a year for compliance is to be^made 
completely illusory, no valid order can be made without 
first deciding these preliminary questions. 
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SECTION 11(b)(2), IF CONSTRUED TO AUTHORIZE THE 
ORDER, IS UNCONSTITUTIONAL. 

A. Section 11(b)(2), if construed to authorize the 
Order, involves an unconstitutional delegation of legisla¬ 
tive power. Congress may not lawfully delegate legisla¬ 
tive power. The Act does not contain any declaration of 
policy with respect to the elimination of preferred stocks 
of holding companies, nor does it contain any intelligible 
standards to guide the Commission in the exercise of its 
unlimited discretion. The phrase, “unduly or unneces¬ 
sarily complicate the structure”, has no definite or ascer¬ 
tainable meaning, either in law or finance. This is par¬ 
ticularly evident in the present proceeding in which the 
purported standard is applied without regard to value of 
assets or prospective earning power and before the deter¬ 
mination of matters which must be decided before the 
Order can be complied with. 

B. Section 11(b)(2), if construed to authorize the 
Order, does not come within the power to regulate inter¬ 
state commerce and violates the Fifth, Ninth and Tenth 
Amendments. The power to regulate interstate commerce 
is limited to interstate commerce and to matters which 
have a real and substantial relationship to interstate com¬ 
merce. Section 11(b)(2), if construed to authorize the 
Order, does not purport to be a regulation of interstate 
commerce. The existence of preferred stock in the cor¬ 
porate structure of a holding company does not in fact 
have any real or substantial relationship to interstate 
commerce, nor has Congress purported to make any 
finding that any such relationship exists. The reduction 
of a holding company’s corporate structure to a single 
class of stock is not an appropriate means to the attain¬ 
ment of an object within the constitutional powers of 
Congress. A holding that Section 11(b)(2), construed 
to authorize the order, is unconstitutional, would not di¬ 
minish the effectiveness and completeness of the regulatory 
provisions of the Act. 
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Argument 

I 

THE ACT, PROPERLY CONSTRUED, DOES NOT 
GRANT TO THE COMMISSION AUTHORITY TO MAKE 
THE ORDER OF JUNE 4, 1942. 

A. Since the Act authorizes the Commission to permit 
the issue of preferred stock in a merger or consolidation 
when, as in the present case, such stock is to be exchanged 
for existing preferred stock, the asset coverage is sub¬ 
stantial, and the earnings are sufficient to support the 
stipulated dividends, the existence of preferred stocks does 
not constitute an undue and unnecessary complexity within 
the meaning of the Act. Therefore, the Act does not au¬ 
thorize the Commission to direct the total destruction of 
priorities of existing preferred stock. 

The suggestion (App. p. A180) that the Act creates a 
strong presumption against the issue of preferred stock 
should, at the outset, be scotched. Such a presump tion is 
wholly Commission-made and unwarranted by the provi¬ 
sions of the Act. It is conceded bv the Commission that 
the issuance of preferred stock by a holding eonjipany, 
even though the only assets of such company are common 
stocks of subsidiary companies, is not prohibited by the 
Act (App. p. A180). There is no mention of preferred 
stocks in Section 1 of the Act, which describes certain 
alleged evils in the industry. Nor is any type of capitaliza¬ 
tion of a holding company described as an evil. The first 
reference to securities other than common stocks and 
bonds is in Section 7(c), which section relates riot to 
securities which existed on the date of the passage of 
the Act but relates to the issue of new securities. That 
section provides as follows: 

“The Commission shall not permit a declaration 
regarding the issue or sale of a security to become 
effective unless it finds that— 

(1) such security is” 
a common stock or a bond, or 

“(2) such security is to be issued or sold solely 
(A) for the purpose of refunding, extending, ex- 
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changing, or discharging an outstanding security of 
the declarant and/or a predecessor company thereof 
or for the purpose of effecting a merger, consolida¬ 
tion, or other reorganization;” (App. pp. A227-8). 

The preferred stock to be issued under the proposal sub¬ 
mitted by Petitioners was to be issued exactly for the 
purpose mentioned in subsection (2) above quoted. In 
other words, the Act expressly provides for the issuance 
of a preferred stock in a merger or consolidation to take 
the place, in whole or in part, of preferred stock previ¬ 
ously outstanding in the merging or consolidating com¬ 
panies. The Commission itself has recognized that pre¬ 
ferred stock may properly be issued by a holding com¬ 
pany under the provisions of Section 7. See, for example, 
In Re International Paper & Power Co., 2 S. E. C. 580, 
1004; In Re North American Company, 4 S. E. C. 434; 
In Re Utilities Power & Light Corporation, 5 S. E. C. 
483; In Re American Gas & Electric Company, 6 S. E. C. 
567. 

Authority for the Order made by the Commission 
must, therefore, be found, if at all, in Section 11(b)(2), 
which authorizes the Commission to order a company 
to “take such steps as the Commission shall find neces¬ 
sary to ensure that the corporate structure or con¬ 
tinued existence of any company in the holding-company 
system does not unduly or unnecessarily complicate the 
structure, or unfairly or inequitably distribute voting power 
among security holders, of such holding-company system”. 
(Italics ours.) But it must be conceded that the existence 
of preferred stock, as such, cannot be considered to 
“unduly or unnecessarily complicate” the system struc¬ 
ture within the meaning of that section. Otherwise, 
having authorized the issue of preferred stock by the 
holding companies in the cases above cited, it would be the 
duty of the Commission immediately to order the pre¬ 
ferred stock destroyed as a result of the mandate of 
Section 11(b)(2). This, of course, cannot have been in¬ 
tended. Likewise, Congress would not have expresslv 
authorized the issue of preferred stock for the pur- 
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pose of replacing existing preferred stocks, if it had 
regarded preferred stock as a complexity to be removed 
by action under Section 11(b)(2). 

It would appear that existing preferred stock, in the 
Commission’s view, constitutes an undue or unnecessary 
complexity when certain ratios, based on consolidated 
figures, differ from those which the Commission at the 
time considers ideal. But there is nothing in the Act 
to indicate that any such theory was intended by Con¬ 
gress, nor is there any grant of power to the Commission 
to make such ratios the sole test of the propriety of 
security issues.* Obviously, actual values and eaifnings 
of the issuer’s own assets must be more controlling. 

It is of the highest relevance in this case that Central 
has $12,425,526 stated amount of Prior Lien Stock out¬ 
standing on which Central is not only currently earning 
and paying its full dividend but is making payments on 
account of its arrearages of dividends, having paid 
$222,700 thereon in September of this year, and that 
American has outstanding $7,794,600 par value of Pre¬ 
ferred Stock on which American is not only currently 
earning and paying its full dividend but is making pay¬ 
ments on account of arrearages of dividends, having paid 
$139,555 thereon in September of this year. 

It is the holders of these stocks who are being ordered 
to give up their contract rights and preferences and are 
being ordered to share the proposed new common stock 

* Congress itself, in analogous legislation, has specifically provided that 
asset coverage is the test by which it should be determined whether a 
proposed issue of preferred stock would be supported and this expression 
of Congressional policy is equally applicable to the provisions of the Act. 
In the Investment Company Act (Act of August 22, 1940, 54 Stat. 789, 
c. 686; U. S. C. tit. 15, sec. 80a), Congress considered and enacted specific 
limitations on the issue of senior securities by investment trusts. Under 
these limitations, investment trusts, whose assets, of course, like those of 
holding companies, consist solely of securities, arc permitted to isstic pre¬ 
ferred stock if immediately after such issue the preferred stock wi 1 have 
an asset coverage of at least 200% and even this requirement is not 
applicable if the preferred stock is being issued in order to effect a re¬ 
organization. Sec U. S. C. tit. 15, sec. 80a-18. It is significant that Con¬ 
gress in this limitation did not require a greater coverage when the assets 
of the issuing company consisted of equity securities than whei they 
consisted of other types of assets. It is obvious that to Congress the im¬ 
portant test of the propriety of the senior security is the amount of asset 
coverage rather than the character of the assets. 
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with the holders of stocks which are now subordinate to 
theirs. 

The Commission in its Opinion admits that the statute 
is not a bar to the issuance of preferred stock but states: 

“We believe that, even where the statute is not 
an absolute bar, reasonable necessity for issuance 
of the preferred stock must be shown” (App. p. 
A180). 

But the fundamental question raised by the Order is less 
as to the issue of new preferred stock, than as to the 
right of the Commission to order the complete destruction 
of the priorities of existing preferred stocks. These 
contract rights to a preference should not lightly be set 
aside because of the Commission’s desire for a Utopian 
corporate structure. 

The priorities represented by the Prior Lien Stocks of 
Central and the Preferred Stock of American are very 
real and present. Petitioners proposed in the Agreement 
of Consolidation to issue 18S,710 shares of new preferred 
stock, having a par value of $100 per share, or a total 
liquidating value of $18,871,000. To support this structure 
there are net asset values on the books in excess of 
$44,900,000 or a value of almost $238 per share. The pro¬ 
posed preferred stock dividend requirements were earned, 
corporate wise, 2.01 times in the twelve months ended June 
30, 1940 and 2.01 times in the twelve months ended Novem¬ 
ber 30,1939 (App. p. A20). We submit, therefore, that the 
assets and earnings justify the issue of new preferred 
stock as shown in the Agreement, and the desirability 
of preserving as much as possible of the priority rights 
of the preferred stock constituted “a reasonable neces¬ 
sity” for such issue. But the Order goes much further 
than disapproving the Agreement. It directs that there 
shall be no preferred stock at all. Suppose that the pro¬ 
posal was to issue for each share of current dividend 
paying preferred stock one-half share of new preferred 
stock with the balance in common stock. Then the as¬ 
set ratio for each share of new preferred stock would 
be approximately $475 and the earnings ratio would be 
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4.02 times on the basis of the above earnings. No one 
can dispute that a stock so covered would be regarded as 
of the highest investment character. 

Contrast the Commission’s action in In Re Utilities 
Power & Light Corporation, where the Commission ap¬ 
proved a plan involving the issue by a holding company 
not only of preferred stock but debentures. Th^ pro¬ 
posed preferred dividend and debenture interest i^i that 
case was shown to be earned, on a combined basics, 1.54 
times, and the assets coverage of the preferred stock was 
only $160 per share. Note that the Commission itself 
said in its Opinion in the Utilities Power & Light Corpora¬ 
tion case (p. 488): 

“Prior to December 1924, the capital structure of 
the debtor was relatively simple consisting of a 
small amount of preferred stock and common stock. 
There was no funded debt. * * * ” (Italics ours.) 

In order to authorize preferred stock in that case, the 
Commission necessarily found that it complied with the 
requirements of Section 7 and was necessary under the 
standards of Section 11(e) to effectuate the provisions 
of Section 11(b)(2). If the Commission was right in that 
case, how can it be said, in the case at bar, that preferred 
stock issued by the consolidated corporation would be an 
undue and unnecessary complexity or would not comply 
with the requirements of Section 7? 

Despite the fact that the issue of preferred stock is 
expressly permitted by the Act in certain cases, the Com¬ 
mission apparently treats such stock as though it were 
something inherently unsound. It is nothing of the kind. 
Every holding company has a certain amount of assets 
and a certain amount of earnings to be owned by and 
distributed to the people who invest money in the com¬ 
pany. By the creation of a preferred stock, all that 
happens is that some of the people who invest money are 
given an opportunity to take a preferred position as to 
these specific assets and as to these earnings. They take 
that preferred position so as to be relieved, to that extent, 
of sharing pro rata in the risk involved if they had taken 
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the ultimate equity. A preferred stock represents no 
more than a contract to furnish its holder with a fixed 
maximum rate of dividend if declared before dividends 
may be paid to common stock, plus certain preferential 
rights in case of liquidation. It is a simple contract 
right against whatever earnings and assets the issuer 
may have. The corporate structure of a holding com¬ 
pany which has no debt and only a small amount of pre¬ 
ferred stock, as compared with the value of its assets 
and earnings, is indeed, as the Commission said in the 
Utilities Power & Light Corporation case, simple. We sub¬ 
mit that in no true sense of the word is it “complex”. 
If Congress had intended to include preferred stock in 
such a holding company as a “complexity”, it would have 
said so. 

It follows that the existence of preferred stock not con¬ 
stituting, in itself, a complexity within the meaning of 
the Act, the Commission is without authority to direct 
the total destruction of the priorities represented by exist¬ 
ing Prior Lien and Preferred Stock. 

B. The Order is invalid because it fails to set forth the 
“steps” required by the express language of Section 
11(b)(2) to be specified. 

The alleged foundation for the authority of the Com¬ 
mission to make the Order is the one sentence in Section 
11(b)(2) authorizing the Commission 

“To require by order, * * * that each registered 
holding company, and each subsidiary company 
thereof, shall take such steps as the Commission 
shall find necessary to ensure that the corporate 
structure or continued existence of any company in 
the holding-company system does not unduly or 
unnecessarily complicate the structure, or unfairly 
or inequitably distribute voting power among se¬ 
curity holders, of such holding-company system” 
(App. p. A231). (Italics ours.) 

The only type of order, therefore, which this section 
authorizes is an order which specifies certain steps to be 
taken by the holding company or companies and which, 
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if taken, will result in attaining the ultimate objective 
desired. But the Order sought to be reviewed does not 
specify any such steps. It vaults clear of all intermediate 
problems and orders the companies to accomplish an ulti¬ 
mate objective by means and methods not specified. 

If this type of an order is within the statutory author¬ 
ity, then the language requiring that the “steps” be 
specified has to be treated as surplusage. But this is in 
conflict with the well recognized rule of construction that 
all words of a statute must be taken into account and 
given effect when that can be done consistently with 
the plainly disclosed legislative intent. McDonald v. 
Thompson, 305 U. S. 263, 266. The only step that Cen¬ 
tral and American can undertake to bring about the objec¬ 
tive desired by the Commission is to file a plan undej: Sec¬ 
tion 11(e), which would provide for the elimination of 
the existing preferred stocks and the substitution there¬ 
for of common stocks. The filing of such a plan would 
be taking a step toward compliance but it would not be 
compliance. 

This Order goes far beyond directing the filing of 
such a plan. It requires these companies to attain the 
ultimate objective. We submit that, if Congress in¬ 
tended to grant to the Commission the right to force 
a reorganization plan upon stockholders of a holding 
company altering their rights inter sese, it intended by 
the language used as to specification of “steps” to re¬ 
quire the Commission to include in the order the terms, 
methods and extent of the alteration of stockholders’ 
rights and the means and methods to be used to bring 
about the desired result. 

We press this point because we do not believe that 
there are any steps Petitioners, within their corporate 
powers, are able to take which will bring about the de¬ 
sired result. Compliance with the requirement of speci¬ 
fication in the Order of the steps to be taken would bring 
this problem home to the Commission and to every one 
and would show the impropriety of the Order. 
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C. The Order is not of the type authorized by the Act 
and it is invalid as it is incapable of being complied with 
by the parties to whom it is directed and is incapable of 
enforcement in the manner provided by the Act for the 
enforcement of orders made under Section 11(b)(2). 

The Order is reallv aimed not at Central and American 

* 

but at the stockholders of Central and American. Middle 
West is, of course, the largest stockholder of Central 
and the largest holder of Preferred Stock of American, 
but it is the only stockholder made a party to this pro¬ 
ceeding. All the public stockholders, most of whom own 
comparatively few shares, and whose contract rights must 
be respected, are not given by the statute any right to be 
a party to the proceeding, to be heard or to vote on any 
reorganization plan. 

The laws of Delaware give the usual protection to 
stockholders which has come to be regarded not only 
as fair and proper but essential in any decent corpora¬ 
tion statute. They provide that no merger or consolida¬ 
tion shall be approved without a two-thirds vote of all 
outstanding stock, and dissenters who follow the speci¬ 
fied procedure are given a right to have their stock 
appraised and to be paid off in cash (Delaware Revised 
Code of 1935, Chap. 65, Secs. 59 and 61). No company 
has charter power by its act to change the rights of its 
stockholders as between themselves. It is a problem for 
the stockholders. 

In the present case, Middle West owns 60.4% of the 
voting stock of Central and thus does not own enough 
stock to force any plan through under the Delaware Law 
which requires a two-thirds vote. Even if it could get 
enough other stockholders to join with it to make the 
necessary two-thirds vote, which would take over 223,000 
shares, the plan would not be feasible if a substantial 
percentage of the publicly held stock should dissent and 
demand an appraisal. This is because the companies 
would not have enough cash to pay off dissenters. Judged 
by the reaction of the representatives of Preferred Stock 
who appeared at the hearings in Chicago on the Plan and 
who objected to the receipt of any common stock even in 
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exchange for their accrued dividends, it is certain that 
there would he very substantial dissents to any plan 
requiring them to take all common stock (Tr. pp. 6^8, 677, 
681, 799, 809). 

The Commission suggested in its Opinion in support 
of the Order (App. p. A193), in considering the possibility 
of dissenters, that whether a sufficient number of stock¬ 
holders w’ould dissent to make any plan unfeasible could 
only be tested by trial, and it said: 

“But whether accurate or not, we cannot fail to 
apply the standards of the Act as we see them be¬ 
cause of assumed exigencies in obtaining security- 
holders’ consent. If the companies subject to the 
Act and their security holders do not voluntarily 
bring corporations into compliance with the Act, 
we are required to resort to 11(b)(2) proceedings. 
Moreover, applicants may, if they choose, request 
us to apply to a court as provided by Sec. 11(e), 
to enforce and carry out the terms of any amended 
proposal which they may file and which we may 
approve. In that event, it will be necessary to 
secure only such consents and to accord ™ dis¬ 
senters only such rights, if any , as the Pljm as 
approved may require”, citing Community Power 
£ Light Co., 6 S. E. C. 182 (1939). (Italics ours.) 

In other words, the Commission claims the extraordi¬ 
nary right, under a statute which gives security holders 
no right to be heard and no vote, arbitrarily to change 
the rights of security holders and to tell them to take it 
and like it. 

The Commission claims, therefore, that the statute |gives 
it infinitely greater power over the rights of security hold¬ 
ers than is granted to the court and the Commission 
put together by Section 77B, later Chapter X of the 
Bankruptcy Act (48 Stat. 912, c. 424; 52 Stat. 840, c. 575; 
U. S. C., tit. 11, c. 10) and greater powers than are pos¬ 
sessed by the court and the Interstate Commerce Com¬ 
mission together over bankrupt railroad companies by 
Section 77 of the Bankruptcy Act. In both those statutes, 
the major power is held by the security holders them- 
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selves. Although in Section 11(b)(2) no right is given 
to security holders to be heard or to vote on any reorgani¬ 
zation plan, both rights are carefully guarded by Chapter 
X of the Bankruptcy Act. 

The contrast between the provisions of Sections 77 and 
77B of the Bankruptcy Act, which was acted on by the 
same Congress at practically the same time as the Act, 
and those of Section 11 of the Act is so marked as to 
show that Congress did not intend by the latter provision 
to authorize thereunder reorganizations of solvent com¬ 
panies which alter the rights of the security holders as 
between themselves, much less to vest in the Commission 
complete control over such reorganizations as will result 
if the Order is valid. 

It is interesting to note that in the legislative history of 
the Act no mention is made of the right of either Con¬ 
gress or the Commission directly to change the rights 
of the security holders as between themselves. The true 
policy of Section 11 is summarized in the Report of the 
Senate Committee on interstate commerce (Report No. 
621, 74th Congress, 1st Session, p. 4) as follows: 

“Realistic ‘regulation’ requires the readjustment 
of holding companies to a size and power, and to 
a changed relationship to their operating subsid¬ 
iaries and the communities served thereby, which 
will give regulation a chance to be effective, and 
the so-called ‘elimination’ provisions of Section 11 
* * * are intended to create conditions under which 
regulation will be possible.” 

The entire legislative history of the Act, including the 
Congressional Reports and debates, shows that Congress, 
in enacting Section 11, had its mind fixed on accomplish¬ 
ing by that section the limitation of the size and extent 
of operations of holding company systems, eliminating 
intermediate holding companies and redistributing vot¬ 
ing power among the holders of the securities of operat¬ 
ing companies, so as to decrease the extent of, or elimi¬ 
nate entirely, the control by a holding company, while the 
degree of such control was disproportionate to its invest- 
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ment. Such history also shows that, as far as have 
been able to ascertain, there is not a single reference to 
any intent to grant to the Commission power to alt^r gen¬ 
erally the rights of security holders as between themselves, 
and there is affirmative evidence that there was no such 
purpose.* 

It seems unbelievable that, if any one in Congress 
had intended to grant or if any one in Congress had 
believed that the Act did grant to the Commission the 
power directly to alter the rights of security holders as 
between themselves, there would not have been dn ex¬ 
planation or discussion of the reasons why the exercise 
of such power should not be circumscribed for th^ pro¬ 
tection of investors, with the grant to security hblders 
of the right to be heard and to vote on any reorganisation 
plan, similar to the protection granted to investors (under 
the Bankruptcy Act. It is our contention that, properly 
construed, the Act granted to the Commission only] such 
power over security reorganizations as could be exercised 
by the companies themselves within their corporate 
powers. 

If the Commission is to exercise such arbitrary power, 
it certainly should make a detailed order that can 
be complied with by the parties to whom it is directed. 
It is beyond dispute that Central and American cannot 
by themselves force compliance with the Order. Even if 
they could be ordered to file a common stock plan—which 
they do not believe under present conditions can be made 
fair to the present holders of dividend paying preferred 
stock and at the same time to the holders of junior 
securities—surely they cannot validly be ordered to “re¬ 
quest” the Commission to approve and enforce su^h a 
plan when they do not think it should be enforced. (Mid¬ 
dle West alone, or with Central and American, has] not 
the power to comply with the Order, and yet all these 
companies are threatened with possible trusteeship if the 
desired ultimate result is not attained. We submit that 

* See Senate Report No. 621, 74th Cong. 1st Sess., pp. 13-14, 32-34; 
House Report No. 1318, 74th Cong. 1st Sess., pp. 6, 49-50; Cong. Rec.’ 
Vol. 79, pp. 8711-18. 
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such an order in that (a) it requires the accomplishment 
by those to whom it is directed of acts outside their 
powers, and (b) it carries with it such dire penalties for 
non-compliance, is in terrorem and, therefore, is an order 
of a sort not authorized by the Act. 

Nor is the Order capable of enforcement. Enforcement 
of Section 11(b) orders is provided for under Section 
11(d) which provides that the Commission may apply 
to a court to enforce compliance with any order issued 
under subsection (b). But what can a court do with 
an order of this character? The court sits as a court of 
equity, and it is a fundamental rule of equity that orders 
to be enforced must be complete and sufficient within 
themselves and within respondent's power to perform. 
See Reilly v. Cullinane, 287 Fed. 994, 997, and cases infra. 
It is also well settled that orders or statutes are invalid 
and of no effect if they are so incomplete and conditional 
as to be incapable of enforcement or compliance or which 
are so vague that men of common intelligence must 
necessarily differ as to the steps and processes necessary 
to accomplish compliance. See Illinois Central Railroad 
Co. v. Public Utilities Commission, 245 II. S. 493; Southern 
Pac. Co. v. Railroad Commission, 10 F. Supp. 918; 
Farmers’ Loan & Trust Co. v. Northern Pac. Ry. Co., 
83 Fed. 249; New' York Central R. Co. v. Public Service 
Commission, 191 Ind. 627, 134 N. E. 282; Champlin Re¬ 
fining Co. v. Corporation Commission of California, 286 
U. S. 210, 242-243; Connally v. General Construction Co., 
269 U. S. 385, 391. 

The only grant of power by Section 11(d) to the 
court, other than to take possession of the company or 
companies and the assets thereof and to appoint a trustee 
to hold or administer them, is contained in the following 
sentence: 

“In any proceeding for the enforcement of an 
order of the Commission issued under subsection 
(b), the trustee with the approval of the court shall 
have power to dispose of any or all of such assets 
and, subject to such terms and conditions as the 
court may prescribe, may make such disposition in 
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accordance with a fair and equitable reorganization 
plan which shall have been approved by the Com¬ 
mission after opportunity for hearing.” (Italics 
ours.) 

It should be noted that the only reorganization plan, 
over which the court is given power, is a plan fojr the 
distribution or “disposal” of assets and is not a plap for 
the reorganization of the rights of security holders as 
between themselves. The court is given no right under 
the Act to decide all the necessarily preliminary ques¬ 
tions which have to be decided before anv securities 

V 

reorganization plan can be adopted. The court is given 
no right to determine what is a fair and equitable altera¬ 
tion of rights of security holders as between themSelves 
or to order any such alteration and surely as a court of 
equity it has no such rights without statutory grant. 

As the Order is not of the type which could be enforced 
by the court under the power granted by subsection (d), 
it is not of the type authorized by Section 11(b)(2) be¬ 
cause, obviously, Congress could not have intended to give 
authority to make orders under that section which were 
incapable of enforcement under the other sections o:: the 


Act. 


THE ORDER IS INVALID BECAUSE IT WAS MADE 
PRIOR TO THE DECISION OF VARIOUS QUESTIONS, 
THE DECISION OF WHICH WAS PREREQUISITE TO 
THE MAKING OF THE ORDER. THIS FAILURE! OF 
DECISION RENDERS THE HEARINGS, THE FINDINGS 
AND OPINION AN INCOMPLETE AND INADEQUATE 
BASIS FOR THE ORDER. 


Admittedly, the Commission has not decided many im¬ 
portant issues which have to be decided before any prac¬ 
ticable plan which would provide for the elimination of 
the preferred stocks of Central and American can be 
formulated or filed with any assurance of Commission ap¬ 
proval. The Commission repeatedly refers throughout 
its Opinion in support of the Order to “several important 
points” which they would have to decide before they c|ould 
approve the proposed Agreement which had been filed 
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by Petitioners, or any proposed plan. The Commission 
stated: 

“Since we must deny effectiveness to the applica¬ 
tion and declaration before us for the reasons just 
indicated, we find it unnecessary at the present 
time to pass definitively on several other questions 
raised by the application and declaration although 
we would have to pass on (ill of these questions 
before we could approve the present or any other 
plan. On some of these questions, moreover, the 
record is presently inadequate and we would have 
to require it to be reopened for further hearing 
even if we were not disapproving the plan for the 
reason stated” (App. p. A158). (Italics ours.) 

These problems are: 

1. The status of the $6 Prior Lien Stock of 
Central, originally issued for cash to Middle West 
Utilities Company, the predecessor of Middle West, 
and acquired by the latter under the terms of the 
final decree of the United States District Court 
approving the Plan of Reorganization of Middle 
West Utilities Company. The Commission stated 
that the staff claimed that this stock should be 
subordinated to publicly held shares on analogy to 
the doctrine of Taylor v. Standard Gas & Electric Co., 
306 U. S. 307, the “Deep Rock” case, but the Com¬ 
mission ruled that the present record was inade¬ 
quate to pass upon this contention. This was in 
spite of the fact that the issue was fully argued 
and briefed and the transcript, not including briefs 
filed with the Commission, consists of 3,196 pages. 

2. The participation by Middle W~est with re¬ 
spect to securities purchased in the open market 
prior to initiation of reorganization proceedings. 
(The Opinion erroneously states that these stocks 
were “purchased during the reorganization”. There 
is not a scintilla of evidence to support such a 
statement.) The Commission leaves this issue for 
“future determination, together with the other ques- 
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tions reserved in this Opinion”. The reason given 
for the failure to decide this question prior to the 
entry of the Order was that it involved the doctrine 
of the Federal Water case ( Federal Water Service 
Corp., 8 S. E. C. 893 [1941]; 9 S. E. C. — [}941]; 
Holding Company Act Release No. 3023). In that 
case, the order of the Commission was reversed by 
this Court in Chenery Corporation, et (U. v. Securi¬ 
ties and Exchange Commission, 128 F. (2d) 303 
(App. D. C., April 27, 1942). A petition for 
certiorari in the United States Supreme Court was 
granted on October 12, 1942. The Commission 
states: 

“Until the outcome of that litigation we cannot 
know whether the principle we applied in the 
Federal case has anv validity.” 

Despite the fact that this litigation has ndt yet 
been submitted to the Supreme Court and despite 
the fact that the Commission must await a decision 
of the Supreme Court thereon before it can deter¬ 
mine what, if any, application the principle involved 
in that litigation has to the facts of this case, the 
Commission felt it proper to start the year running 
against the Petitioners more than five and one-half 
months ago. 

3. The allocations to be accorded to the various 
classes of securities of Central and American under 
any plan. In reserving this question, the Commis¬ 
sion said: 

“The primary consideration in determining 
value in the reorganization of holding companies 
such as Central and American is future earning 
power. Evidence of earning power is particu¬ 
larly necessary when the proposed reorganiza¬ 
tion is a consolidation of two companies, each of 
which has a substantial amount of securities out¬ 
standing in the hands of the public. * * * In 
any future proceedings, evidence as to future 
earning power should be presented in order jthat 
we can determine whether the allocation made 
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among the security holders of Central and Amer¬ 
ican is fair.” * 

The allocation of a single class of stock between 
security holders who now own stock of varying pri¬ 
orities is the very heart of the problem of the crea¬ 
tion of a feasible plan. It is a difficult matter at best 
but in the middle of war conditions it is, as a prac¬ 
tical matter, almost impossible to make any alloca¬ 
tion that will not prove in the end to have unduly 
favored one class as against another. The difficulty 
is recognized by the Commission itself. In discuss¬ 
ing the denial of Petitioners’ motion to defer, the 
Opinion states: 

“We are aware that there is a war, that taxes 
may be expected to be higher, and that the cost of 
labor and materials and similar costs may be 
higher and that these circumstances make projec¬ 
tions of future earnings and estimates of value 
difficult. In view of the nature of our conclusions 
in this proceeding, however, there is no reason 
to defer this opinion nor the order pursuant 
thereto” (App. p. A203). 

In spite of the difficulty involved, and its unwilling¬ 
ness to tackle the problem at this time the Commis¬ 
sion felt it proper to start the year running against 
Petitioners with the threat of trusteeship at the 
end. 

4. The propriety of restating the carrying value 
of the investments of the corporation resulting from 
a merger or consolidation so as to reflect the taking 
up of undistributed earned surpluses of operating 
subsidiaries. 

In addition to these important questions which have 
to be decided before any plan can be approved, the 
Commission did not mention the most important ques- 

* As indicated above, the stipulation of facts entered into by counsel 
for the Commission and counsel for Petitioners expressly provided (App. 
p. A144) that “No appraisal of assets has been made in connection with 
the reorganization; however, recent earnings of the subsidiaries reasonably 
tend to support the underlying book values.” 
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tion, the decision of which is an absolutely prerequisite 
to any determination of what constitutes an undue or un¬ 
necessary complexity in the structure of Central’s holding 
company system. This question is, what is the system 
which Central is to be allowed to retain under Section 
11(b)(1)? That section limits a holding company to the 
ownership of a single integrated operating system with 
exceptions as specified in the Act. 

When Petitioners filed their joint declaration and ap¬ 
plication setting forth the proposed Agreement of Con¬ 
solidation, it was on the assumption that the holding 
company system of Central would be allowed to continue 
substantially as it then existed and that this systenk was 
not in conflict with any of the prohibitions of Section 
11(b)(1). We are now confronted with the fact th^t, if 
the contention of the staff in the 11(b)(1) proceeding 
now pending before the Commission is sustained by the 
Commission, Central will be allowed to retain only a 
small part of that system and the balance will have to be 
disposed of in one way or another. 

This brings into prominence the fallacy of the Com¬ 
mission’s argument that Central should have no Pre¬ 
ferred Stock because the ratio of subsidiary companies’ 
bonds and preferred stock to consolidated assets }s so 
high as not to permit any security junior thereto l}ut a 
common stock. No one yet knows what subsidiaries Cen¬ 
tral is to be allowed to retain under Section 11(b) (1) or, 
if certain subsidiaries are sold, what will be done with 
the proceeds thereof. The proceeds might be used to 


reduce the debt or preferred stock of the subsidiaries 
retained. The only certain thing is that no one can 
possibly tell what is the ratio of underlying bonds and 
preferred stocks to consolidated assets of Central’s hold¬ 
ing company system as it will exist after compliance 
with the decision in the 11(b)(1) proceeding. 

To stress the necessity of a decision of the questions 
above enumerated and particularly on the questions raised 
by Section 11(b)(1) before making any fundamental deci¬ 
sions under Section 11(b)(2) is not to raise a mere j^oint 
of procedure. It is simply to urge this Court to ^ule 
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that it is impossible to reach a decision on what does 
or “does not unduly or unnecessarily complicate the struc¬ 
ture, or unfairly or inequitably distribute voting power 
among security holders, of such holding-company system” 
until it is determined what the system is. That seems 
to us just plain common sense. To decide what com¬ 
plicates a system before you know what the system is, 
is la perfect illustration of putting the cart before the 
horse. 

Section 11(b)(2) expressly provides that orders there¬ 
under shall only be entered “after notice and opportunity 
for hearing”, but what kind of a hearing is it that leaves 
every question but one undecided? We submit that the 
hearing actually had, with the most important issues left 
undecided, is not an adequate or proper hearing within 
the meaning of the Act and furnishes no adequate base or 
findings for the order made. Any order based on such 
inadequate hearings and findings is invalid. Morgan v. 
United States, 304 U. S. 1; Ohio Bell Telephone Co. v. 
Public Utilities Commission of Ohio, 301 U. S'. 292, 304-5; 
St. Joseph Stock Yards Co. v. United States, 298 U. S. 
38, 74-75. 

Furthermore, by Section 11(c) Congress provided that 
“any order under subsection (b) shall be complied with 
within one year from the date of such order”. The 
Commission cannot institute proceedings for enforcement 
until this year has expired. If this grant of a full year 
is to be given effect, then the Act cannot be construed 
as authorizing orders of the character of the Order of 
June 4, 1942. For, as is admitted, the Order was entered 
before fundamental issues constituting conditions prece¬ 
dent to compliance with or enforcement of such Order 
have been decided. One of those decisions the Commission 
alleges cannot be made until after a decision by the 
Supreme Court in the Federal Water case. As of this 
date, over five months after the making of the Order, the 
Chenery Corporation case has not yet been presented to the 
Supreme Court. Judged by past experience, particularly 
the two and one-half years which elapsed before even a 
partial decision of the issues presented by the original 
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application, it seems to us fantastic to assume that these 
vital underlying issues can be disposed of within the 
remaining six months of the year allowed by the Act and, 
perhaps, cannot be disposed of within a two-year period. 
This would be so even in normal times. It is particularly 
so in these war times because the extreme uncertainties 
created thereby make estimates of prospective earrings, 
the determination of values based thereon, and the holding 
of the necessary hearings with respect thereto extraordi¬ 
narily difficult. Accordingly, the whole year guaranteed by 
Congress to Petitioners for compliance with orders under 
Section 11(b)(2) will probably have elapsed before there 
will be disposed of even the preliminaries to a plan which 
will result in compliance. A construction of Section 
11(b)(2), which would authorize such an order as the 
Order of June 4, would, therefore, make the grant a year 
for compliance almost wholly illusory, if it would not com¬ 
pletely nullify such grant. We submit that to construe 
the section as authorizing such a disregard of the express 
intention of Congress to allow a full year for compliance 
must be erroneous. 

Ill 

SECTION 11(b)(2), IF CONSTRUED TO AUTHORIZE 
THE ORDER, IS UNCONSTITUTIONAL. 

We believe we have clearly demonstrated above that the 
Order is not authorized by Section 11(b)(2) of the Act. 
If, however, Section 11(b)(2) is construed to authorize the 
Commission to take the arbitrary action evidenced by the 
Order, then we submit that said section is unconstitutional. 

A. The provisions of Section 11(b)(2) and of the 
Order constitute an unlawful delegation by 
Congress, and exercise by the Commission, of 
legislative power in violation of Article I, Sec¬ 
tion 1, and Article I, Section 8, of the Consti¬ 
tution. 

Section 11(b)(2) purports to make it the duty of the 
Commission to require by order any registered holding 
company, or any subsidiary thereof, to “take such steps as 
the Commission shall find necessary to ensure that the 
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corporate structure * * * of any company in the holding- 
company system does not unduly or unnecessarily compli¬ 
cate the structure, or unfairly or inequitably distribute 
voting power among security holders, of such holding- 
company system”. The Order, if authorized by Section 
11(b)(2), illustrates vividly the unlimited discretion vested 
in the Commission in the application of such section. 

(1) Congress may not lawfully delegate leg¬ 
islative power. 

The Constitution provides that “All legislative powers 
herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Rep¬ 
resentatives.” Art. I, Sec. 1. And Congress is authorized 
“To make all laws which shall be necessary and proper 
for carrying into execution” its general powers. Art. I, 
Sec. 8, par. 18. Congress cannot abdicate or transfer to 
others the essential legislative functions with which it is 
thus vested. 

When a question of unlawful delegation of legislative 
power is involved, the determining factors are (a) whether 
the statute adequately defines the policy of Congress and 
(b) whether it establishes intelligible standards within the 
framework of which the administrative agent is to supply 
the details. Panama Refining Co. v. Ryan, 293 U. S. 38S, 
415; Schecliter Cory. v. United States, 295 U. S. 495, 530; 
Currin v. Wallace } 306 U. S. 1, 18. In dealing with legis¬ 
lation involving questions of economic adjustment, each 
enactment must be considered to determine “whether it 
states the purpose which the Congress seeks to accomplish 
and the standards by which that purpose is to be worked 
out with sufficient exactness to enable those affected to 
understand these limits.” United States v. Rock Royal 
Co-op., 307 U. S. 533, 574. The fundamental requirement 
is that Congress shall have laid down “an intelligible prin¬ 
ciple” to which the administrative agent is directed to con¬ 
form. See Hampton & Co. v. United States, 276 IT. S. 394, 
409-411. The statute also must not forbid or require “the 
doing of an act in terms so vague that men of common in¬ 
telligence must necessarily guess at its meaning and differ 
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as to its application * * * ” Connolly v. General (§onst. 
Co., 269 U. S. 385, 391; International Harvester Co. v. 
Kentucky, 234 U. S. 216, 221; Collins v. Kentucky. 234 
U. S. 634, 638. 

(2) The Act does not contain any declaration 

OF POLICY WITH RESPECT TO THE ELIMINATION 0]? 

PREFERRED STOCKS OF HOLDING COMPANIES. 

The only attempt by Congress to declare a policy is set 
forth in Section 1 of the Act. This policy does not require 
the elimination of holding company preferred stocks. In 
fact, Section 7(c)(2)(A) of the Act would expressly per¬ 
mit the issuance of a preferred stock by a holding company 
for the purpose of effecting exchange with outstanding 
securities. This the Commission itself recognizes (App. 
p. A178). 

Section 1(c) of the Act declares it to be the policy of 
the Act, in accordance with which all the provisions of the 
Act shall be interpreted, to meet the problems and elimi¬ 
nate the evils as enumerated in that section. The only 
evils enumerated in Section 1(b) which have the slightest 
direct connection with the question at issue relate to the 
issuance of securities upon an unsound basis or in an¬ 
ticipation of excessive revenues. These evils are not in¬ 
volved in the present proceeding where the issue is as to 
the right of the Commission to change the priorities in 
securities outstanding when the Act became law. The 
investment in these securities had already been mfide. 
The evil, if evil there has been, will not be eliminated by 
a transformation of preferred stock into common. Con¬ 
sequently, although these provisions might furnish a basis 
for a determination of the policy of Congress applicable 
at the time securities are issued or an investment is made, 
they do not furnish any basis for a determination of the 
policy of Congress with respect to the elimination of pre¬ 
ferred stocks which have already been issued and are 
validly outstanding at the time the determination is made. 
The discretion vested in the Commission is, therefore, 
not limited by any announced Congressional policy. 
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(3) The Act does not contain any intelligible 

STANDARDS TO GUIDE THE COMMISSION IN THE EXER¬ 
CISE OF ITS UNLIMITED DISCRETION. 

Even if Congress had declared its policy with respect to 
the simplification of existing holding company capital 
structures, it has failed completely to establish any in¬ 
telligible standard to guide the Commission in applying 
such policy. Section 11(b)(2) makes it the duty of the 
Commission to require the taking of such steps—that is to 
say, any steps—as the Commission shall find necessary to 
ensure a certain result. The result to be ensured is that 
“the corporate structure * * * of any company in the 
holding-company system does not unduly or unnecessarily 
complicate the structure, or unfairly or inequitably dis¬ 
tribute voting power among security holders, of such hold¬ 
ing-company system.” 

We submit that Section 11(b)(2) is not expressed with 
sufficient exactness to serve as a guide to the Commission 
or to enable those affected to understand what Congress 
intended. For example, what is meant by the phrase 
“unduly or unnecessarily complicate” the structure of the 
holding company system? What did Congress have in 
mind as an undue or unnecessary complexity? What do the 
words mean, and to what do they relate? Has any “in¬ 
telligible principle” been laid down to act as a guide? 

We contend below that Section 11(b)(2), if construed to 
authorize the Order, does not come within the scope of the 
power to regulate interstate commerce. However, if such 
sweeping power exists in a case in which the relationship 
to interstate commerce is as remote as it necessarilv is in 
the present case, it must be abundantly clear that Con¬ 
gress cannot delegate that power to an administrative 
agency without clear and adequate standards to guide that 
agency in the exercise of its discretion. The greater the 
power, the greater the importance of a clear expression 
by Congress as to the nature of the power and its limits. 

The phrase, “unduly or unnecessarily complicate the 
structure”, has no definite or well recognized meaning 
either in law or in finance. Nor can it be compared with 
the standards involved in cases which deal either with the 
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simple administrative duty of finding readily ascertain¬ 
able facts within common experience or with the applica¬ 
tion of standards, such as “public interest” as related to 
rates or the adequacy of transportation service, which 
have acquired, through years of legislative and judicial 
construction, a meaning which is familiar to every one. 

The essential indefiniteness of the statutory language is 
perfectly illustrated by the Commission’s complete inabil¬ 
ity to apply Section 11(b)(2) with any degree of uniiorm- 
ity * and by its assumption in this proceeding that a 
valid order can be entered under that section without a 
determination of value of assets and prospective eajrning 
power and before any determination has been made to 
the allocation of securities or the status of a portion of 
the preferred stock held by the parent company. The 
Commission itself concedes that these matters must be 
determined before the Order can be complied with (App. 
p. A158) and, clearly, a determination must also be made 
under Section 11(b)(1) as to what the holding company 
system will ultimately be.** 

* Compare the security ratios in this case and in In rc The Common¬ 
wealth & Southern Corporation, Holding Company Act Release No. 3432, 
with those permitted in In re Community Power and Light Company, 
In rc Virginia Public _ Service Company, Holding Company Act Releases 
Nos. 3676 and 3562, In re Ohio Public Service Company, Holding Com¬ 
pany Act Release No. 3428. In re Utilities Power &• Light Corporation, 
5 S. E. C. 483, and, as recently as November 4, 1942, in In rc Central Maine 
Power Company, ct al., Holding Company Act Release No. 3883. 

** These comments apply with equal force to the purported power of the 
Commission to require changes in the capital structure of a holding com¬ 
pany designed to eliminate an unfair or inequitable distribution of voting 
power among the security holders of its system. Since the Commission 
itself has stated that a fair and equitable distribution of voting ;>ower 
could be obtained in a holding company system without disturbing other 
aspects of the system’s capital structure (sec In re The Commonwealth & 
Southern Corporation, Holding Company Act Release No. 2831, at p. 4), 
this part of Section 11(b)(2) cannot be relied upon to support the Order 
nor docs the Opinion rest its conclusion as to the necessity of a one stock 
structure on that part. It accordingly docs not require extended comment. 
We desire only to point out that the relative voting powers of the existing 
classes of securities were lawfully contracted for at the time of the original 
issue of such securities and that, even if we assume for the sake of 
argument only that Congress has legislative power to alter such lawfully 
vested rights, it cannot delegate such power to an administrative agency 
without definite indication, by way of a standard, of what it considers 
fair and equitable. Without such indication of Congressional intent, what 
criterion or test can be derived from these words alone to determine a 
proper reallocation of voting power as between various classes of security 
holders having different relative interests in the assets of an enterprise 
and substantially different risks from the success or failure thereof? 
Congress has given no such indication. 
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B. The provisions of Section 11(b)(2) and of the 
Order do not come within the power to regu¬ 
late interstate commerce and such provisions 
are in violation of the Fifth, Ninth and Tenth 
Amendments to the Constitution. 

If Section 11(b)(2) is construed to authorize the Order, 
it can be sustained only if it comes within the scope of the 
power to regulate interstate commerce. 

Except to the extent that it would eliminate an inter¬ 
mediate holding company, as to which there is no issue 
at present, the Order deals solely with the corporate 
structure of a holding company and the rights of its stock¬ 
holders among themselves. Manifestly, the right to exist 
as a corporation, the power to own and vote stock in 
subsidiary companies, the right to issue stock having 
designated preferences, priorities, voting powers and other 
rights, and to retire or redeem securities, are all matters 
regulated by the general corporation laws of the state of 
incorporation. This principle has been recognized by the 
Supreme Court in Hopkins Savings Ass’n. v. Cleary, 296 
U. S. 315. The Supreme Court, by Mr. Justice Cardozo, 
there said (at pp. 335-337): 

“Second: The Home Owners’ Loan Act, to the 
extent that it permits the conversion of state asso¬ 
ciations into federal ones in contravention of the 
laws of the place of their creation, is an unconstitu¬ 
tional encroachment upon the reserved powers of 
the states. United States Constitution, Amendment 
X. 

****** 

“A corporation is a juristic person organized by 
government to accomplish certain ends, which may 
be public or quasi-public, though for other purposes 
of classification the corporation is described as 
private. * * * How* they shall be formed, how main¬ 
tained and supervised, and how and when dissolved, 
are matters of governmental policy, which it would 
be an intrusion for another government to regulate 
by statute or decision, except when reasonably 
necessary for the fair and effective exercise of some 
other and cognate power explicitly conferred.” 
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As the provisions of Section 11(b)(2) and of the Carder 
are not reasonably necessary for the fair and effective 
exercise of the power to regulate interstate commterce, 
and are not reasonable or appropriate means to that end, 
they constitute an intrusion by the federal government 
into matters which are subject only to state control and 
are contrary to the guarantee of due process of law fpund 
in the Fifth Amendment. For even the power to regulate 
interstate commerce must be exercised in subjection to 
that guarantee. Gibbons v. Ogden, 9 Wheat. 1, 196-7; 
Monongahela Navigation Co. v. United States, 148 T. S. 
312, 336; Lottery Case, 188 U. S. 321, 362-3; United States 
v. Chicago, M., St. P. & P. R.R. Co., 282 U. S. 311, 327. 

(1) The power to regulate interstate com¬ 
merce IS LIMITED TO INTERSTATE COMMERCE AND TO 
MATTERS WHICH HAVE A REAL AND SUBSTANTIAL RE¬ 
LATIONSHIP TO INTERSTATE COMMERCE. 

The power of Congress over interstate commerce is 
not, of course, confined to the regulation of commerce 
among the states. It extends to those activities intrastate 
which so affect interstate commerce or the exercise of the 
power of Congress over it as to make regulation of them 
appropriate means to the attainment of a legitimate end, 
namely, the exercise of the granted power of Congress; to 
regulate interstate commerce. United States v. Darby, 
312 U. S. 100, 118. However, the interstate commerce 
power may not be extended so as to control matters re¬ 
served to the states or the people upon the basis of 
indirect, remote or insubstantial relationships between the 
things sought to be controlled and interstate commerce. 
Schechter Corp. v. United States, 295 U. S. 495, 546, and 
concurring opinion of Cardozo, J., at page 554; NatiSyal 
Labor Relations Board v. Jones <0 Lauglilin Steel Corp., 
301 U. S. 1, 30, 36-37. The law is clear that, “where fed¬ 
eral control is sought to be exercised over activities which 
separately considered are intrastate, it must appear that 
there is a close and substantial relation to interstate com- 
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merce in order to justify the federal intervention for its 
protection.” Santa Cruz Fruit Packing Co. v. National 
Labor Relations Board, 303 U. S. 453, 466. 

That the federal power is limited to the regulation of 
activities which have a close and substantial relation to 
interstate commerce is true even though many activities 
of the particular party clearly affect interstate commerce. 
Thus, activities which do not affect interstate commerce 
are not subject to regulation by the federal government 
even though the company in question is engaged in inter¬ 
state commerce and is subject to regulation as to other 
activities. The Employers’ Liability Cases, 207 U. S. 463, 
502; United States v. Chicago, M., St. P. & P. R.R. Co., 
282 U. S. 311, 324; Palmer v. Massachusetts, 308 U. S. 
79, 84. The distinction between direct and indirect effects 
of intrastate transactions upon interstate commerce must 
be recognized as a fundamental one, essential to the main¬ 
tenance of our constitutional system. 

There is no merit in the contention that, since a holding 
company system may be generally within the reach of 
federal power by reason of the fact that certain of its 
subsidiaries are engaged in transactions in interstate com¬ 
merce and that there have been various activities of 
public utility operating and holding companies which call 
for regulation and constitute or substantially affect inter¬ 
state commerce, the federal government thereby acquires 
the right to regulate all aspects of holding company 
systems,* for, as the Supreme Court has recently stated 
in United States v. Wriglitwood Dairy Co., 315 U. S. 110, 
121 : 

“The injury, and hence the power, does not de¬ 
pend upon the fortuitous circumstance that the 
particular person conducting the intrastate activities 
is, or is not, also engaged in interstate commerce. 

* All that was decided in Electric Bond and Share Co. v. Securities 
and Exchange Commission, 303 U. S. 419. was that a holding company 
system engaged in certain activities in interstate commerce may he required 
to register and submit information to a federal agency. It does not extend 
the scope of the commerce power to activities which have no relationship 
to interstate commerce. 
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* * * It is the effect upon interstate commerce or 
upon the exercise of the power to regulate it, not 
the source of the injury which is the criterion of 
Congressional power.” 

(2) Section 11(b)(2), if construed to author¬ 
ize the Order, does not purport to be a regulaL 

TION OF INTERSTATE COMMERCE. 

Significantly, Section 11(b)(2) does not even mention 
interstate commerce and is not confined by its terms to 
companies engaged in interstate commerce. Cf. H 'll v. 
Wallace, 259 U. S. 44, 68. Nor is there anything in the 
Act to show that the objective of the section is regulation 
of interstate commerce or of matters having a real and 
substantial relationship thereto. It is clear from Section 1 
of the Act that Congress has not made any finding that 
the type of capital structure of a holding company has 
anything to do with interstate commerce. Section 1(a) 
recites merely that holding companies and their subsid¬ 
iaries are affected with a national public interest beqause 
of various activities in interstate commerce; in Section 
1(b) Congress “declared that the national public interest, 
the interest of investors in the securities of holding com¬ 
panies and their subsidiary companies and affiliates, and 
the interest of consumers of electric energy and natural 
and manufactured gas, are or may be adversely affected” 
when certain alleged abuses exist, none of which relate to 
the type of security in the capital structure of a holding 
company; and Section 1(c) recites that when such abuses 
become widespread, the holding company, unless regulated, 
becomes injurious and that it is, therefore, the purpose 
and policy of the Act to meet the problems and eliminate 
the abuses enumerated in Section 1(b). It is of the utrhost 
importance on the constitutional argument that Congress 
did not find, and Section 1 does not show, that eaci of 
the alleged abuses recited in Section 1(b) had a direct 
and substantial relation to interstate commerce so a^ to 
require the regulation of such abuse in order to relieve 
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interstate commerce of the effect of that abuse thereon; 
Congress declared only that such abuses had an effect 
on one of three things, namely, the national public interest, 
the interest of investors, or the interest of consumers, 
and that it was that effect which required regulation.* In 
short, Section 1 is no more than it purports to be, a find¬ 
ing by Congress that in its opinion the existence of cer¬ 
tain conditions requires legislative treatment; it is not a 
finding that it is interstate commerce or the interests of 
interstate commerce that call for such legislative treat¬ 
ment; and, of course, the mere need for such legislation 
can not justify or provide constitutional support for it 
unless it is within the sphere of the expressly delegated 
interstate commerce power. Schechter Corp. v. United 
States, 295 U. S. 495, 528, and cases cited, and concurring 
opinion of Mr. Justice Cardozo at page 554. Or, as Mr. 
Justice Roberts expressed the principle in United States 
v. Butler, 297 U. S. 1, at pages 74-75: 

“It does not help to declare that local conditions 
throughout the nation have created a situation of 
national concern; for this is but to sav that when- 
ever there is widespread similarity of local condi¬ 
tions, Congress may ignore constitutional limita¬ 
tions upon its own powers and usurp those reserved 
to the states.” 

Nor is the Act of the same type as the recent labor 
legislation under which Congress declared that the exist¬ 
ence of certain conditions would directly burden inter¬ 
state commerce and vested in an administrative agency 


* Section 1 of the Act should be contrasted with the corresponding sec¬ 
tions of the National Labor Relations Act and the Fair Labor Standards 
Act. Sec National Labor Relations Board, v. Jones & Laughlin Steel Corp., 
301 U. S. 1; United States v. Darby, 312 U. S. 100. Section 1 of the 
former Act contains an express finding that certain unfair labor practices 
by employers lead to strikes “which have the intent or necessary effect of 
burdening or obstructing commerce” and that inequality of bargaining 
power “substantially burdens and affects the flow of commerce”. Section 
2(a) of the latter Act expressly states that “Congress hereby finds that the 
existence in industries engaged in commerce or in the production of goods 
for commerce”, of certain stated conditions, “burdens commerce and the 
free flow of goods in commerce * * * 




47 


power to determine in each particular case whether such 
conditions existed. For, as shown above, Congress did 
not find the existing type of capital structure of a holding 
company, whatever it might be, burdened interstate com¬ 
merce under any conditions. Consequently, if Section 
11(b)(2) is construed to authorize such a sweeping prder 
as that under review, it cannot be said to be directed at 
substantial burdens on or obstructions to interstate com¬ 
merce and, as it is not thus qualified, it cannot be construed 
as contemplating the exercise of control within constitu¬ 
tional bounds. Cf. National Labor Relations Board v. 
Jones & Lmghlin Steel Corp., 301 U. S. 1, 31. 

(3) The existence of preferred stock in the 

CORPORATE STRUCTURE OF A HOLDING COMPANY DOES 

NOT IN FACT HAVE ANY REAL OR SUBSTANTIAL RELA¬ 
TIONSHIP TO INTERSTATE COMMERCE. 

There has been no showing that either Central or Amer¬ 
ican is engaged in any activity in interstate commerce but, 
even if it were, we have shown above that this would | not 
subject to Congressional regulation the existence of a pre¬ 
ferred stock in its capital structure unless the existence 
of such a stock had a real and substantial relationship to 
interstate commerce, which, in this instance, would pave 
to be commerce in which its subsidiaries may be engaged.* 
But, as we have seen, Congress has not found there to be 
any such relationship and the Act does not purportj to 

* The fact that a holding company is the holder of stock in subsidiary 
companies, some of which arc engaged in activities in interstate commerce, 
would not subject the holding company to federal regulation by mere reason 
of such ownership. Northern Securities Co. v. United States, 193 U. S. 
197, 334, dissenting opinion 367-370. Nor docs the fact of ownership indi¬ 
cate that the holding company is itself engaged in the businesses in wnich 
such subsidiaries are engaged. Cannon Mfg. Co. v. Cudahy Co., 267 U,. S. 
333; Peterson v. Chicago, R. I. & P. Ry. Co., 205 U. S. 364; Pullman’s 
Palace Car Co. v. Missouri Pacific Ry. Co., 115 U. S. 587. Although I the 
fact that a corporation may conduct transactions in interstate commerce 
through the instrumentality of subsidiaries cannot avail to remove it from 
the reach of federal power ( Electric Bond and Share Co. v. Securities 
and Exchange Commission, 303 U. S. 419. 440), the scope of the federal 
power is limited to those activities of the parent company which havp a 
real and substantial relationship to, and effect upon, the interstate transac¬ 
tions of its subsidiaries. 
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regulate any such relationship and, therefore, the Order 
must fall. Moreover, in fact, no such relationship exists. 

The only connection which the Commission has ever 
suggested that a holding company preferred stock might 
have with its subsidiaries’ interstate commerce is that 
pressure to pay dividends on such stock might result, in 
some way or another, in impairing the cash or credit 
position of the subsidiaries and hence their ability to carry 
on the interstate commerce in which they are engaged. 
Under any circumstances, this connection is far from the 
direct one required to support an elimination of preferred 
stock. Moreover, any pressure to receive dividends comes 
from the fact that an original investment has been made. 
There is no evidence, and we submit none can be adduced, 
that a man wrho invests $100 in preferred stock has any 
greater desire to get dividends than a man who invests 
$100 in common stock. The investment in both cases was 
made in the expectation of receiving dividends. The 
record in this case negatives the existence of any such 
pressure as it show’s the conservative policy which has 
been adopted by the subsidiary companies in the payment 
of dividends since the creation of Middle West, as a re¬ 
sult of the court reorganization proceeding in 1935. Cer¬ 
tainly, such an insubstantial relationship must be insuffi¬ 
cient to provide a constitutional support for the Order or 
for Section 11(b)(2) if construed to authorize such an 
order. 


(4) The reduction of a holding company’s cor¬ 
porate STRUCTURE TO A SINGLE CLASS OF STOCK IS 
NOT AN APPROPRIATE MEANS TO THE ATTAINMENT OF 
AN OBJECT WITHIN THE CONSTITUTIONAL POW’ERS OF 

Congress. 

Even if we vrere to assume, as is not the case, that the 
evils enumerated in Section 1(b) of the Act exist in the 
present case, or that they have any real or substantial 
relationship to interstate commerce, the reduction of the 
holding company’s corporate structure to one class of 
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stock is not an appropriate means to the end of eliminat¬ 
ing such evils. Consequently, Section 11(b)(2), if con¬ 
strued to authorize the Order, violates the principle that 
the law shall not be unreasonable or arbitrary and that 
the means selected shall have a real and substantial 
relation to the object sought to be attained. Nebtya v. 
New York, 291 U. S. 502, 525; Treigle v. Acme Homestead 
Ass’n, 297 U. S. 189, 197. And indirect regulation cannot 
be sustained under this principle where direct regulation 
for the same purpose is possible and in fact already effec¬ 
tive. Liggett Co. v. Baldridge, 278 U. S. 105, 113. 

A simple illustration of the fact that the Order is not 
an appropriate means to a legitimate end is that, if the 
evil aimed at is to prevent the payment of excessive divi¬ 
dends by an operating company engaged in interstate- 
commerce, the Act provides in Section 12(c) for direct 
control of such dividends by the Commission and thereby 
makes it entirely unnecessary and inappropriate to invoke 
so uncertain and arbitrary a method of control as the 
Order. The change of preferred stock of the holding 
company into common is not a reasonable means to the 
end of preventing such payment. 

In view of the decision in the Electric Bond and Sl\are 
case, supra, it is apparent that, even if Section 11(b) f2), 
construed to authorize the Order, be held unconstitutional, 
the effectiveness and completeness of the regulation of a 
holding company and its subsidiaries imposed by the Act 
will be in no way diminished, for the regulatory provisions 
in the other sections of the Act are complete and sufficient 
in themselves. 

Conclusion 

Upon the basis of the foregoing, we submit that the 
orders under review, in so far as they purport to require 
a change in capitalization to one class of stock, should be 
set aside and declared void as contrary to and beyond the 
authority conferred upon the Commission by the Act 
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and as contrary to and in violation of the Constitution of 
the United States. 

Respectfully submitted, 

George Roberts, 

James A. Austin, 

Ralph D. Stevenson, 

Howard C. Westwood, 
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SUMMARY OF REPORTS BEFORE CON¬ 
GRESS WITH RESPECT TO PUBLIC 
UTILITY HOLDING COMPANIES SUP¬ 
PLEMENTED BY MATERIALS OF SIMI¬ 
LAR NATURE COLLECTED SINCE 1^35 

Purpose of Summary 


There are presently pending in three different Circuit 
Courts of Appeals and in the Court of Appeals for the Dis¬ 
trict of Columbia some eleven petitions to review orders of 
the Commission under Section 11 of the Holding Company 
Act. These cases have in common the contention that Sec¬ 
tion 11 is unconstitutional because not “reasonably related 
to” the exercise of the powers of Congress over interstate 
commerce and the mails. 

In view of the obvious relationship between holding 
company activities and interstate commerce, and in view of 
the decision in the Electric Bond and Share case 1 that it is 
within the powers of Congress to subject public utility hold¬ 
ing companies to some regulation, we understand that the 
argument essentially challenges the reasonableness of the 
particular method of regulation involved. If courts may 
heed this argument at all, they are called upon to exercise 
the delicate responsibility of determining whether a co¬ 
ordinate branch of the government has acted outside the 
bounds of reason. 

The Holding Company Act was passed with express 
reference both to the comprehensive nine-year study of the 
industry set forth in the ninety-odd volumes of reports of 
the Federal Trade Commission, 2 which has been character¬ 
ized as “the most thorough-going investigation of an Ameri¬ 
can industry that has ever appeared”, 3 and to the six volume 
Splawn Report of the Committee on Interstate and Foreign 


1 Electric Bond and Share Co. v. S. E. C., 303 U.S. 419 
(1938). 

2 Federal Trade Commission, Utility Corporations, 70th 
Cong., 1st Sess., S. Doc. 92, hereinafter cited as Utility Cor¬ 
porations , Part —. 

3 Barnes, The Economics of Public Utility Regulation 
(1942), p. 71. 
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Commerce of the House of Representatives. 4 5 Moreover, the 
Act was passed after one of the most bitterly contested legis¬ 
lative battles in our national history, and Section 11 was the 
focal point of the controversy as to the appropriate scope of 
the Act. Under the circumstances, a judicial determination 
that Congress has exceeded the bounds of reason in adopting 
Section 11 could properly be made only after a careful re¬ 
view of the basic economic data relied on by Congress in 
passing the Act, supplemented by such more recent data as 
is available to shed further light on the problems involved. 
The purpose of this brief is to present an outline of the 
available data and to highlight the history of abuses which 
led to the passage of the Act and to the inclusion therein of 
provisions designed “to compel the simplification of public 
utility holding company systems . . . and to provide as 
soon as practicable for the elimination of public utility hold¬ 
ing companies except as otherwise expressly provided in this 
title. ,y 5 It is hoped that this summary presentation of the 
economic data will be sufficient to show that the problem in¬ 
volved is essentially one of legislative policy. 

A secondary purpose of this brief is to afford a per¬ 
spective for the diversity of procedural issues which have 
been raised in the various pending petitions for review. The 
basic problem underlying all of these diverse procedural 
issues is whether the Commission, in following the proce¬ 
dures challenged in the several petitions for review, was 
acting within the limits of its administrative discretion in 
connection with its duty to enter orders under Section 11 of 
the Act “as soon as practicable after January 1, 1938.” 

4 ‘‘Report on Relation of Holding Companies to Operating 
Companies in Power and Gas affecting Control”, 73d Congress, 
2d Session, H. Rep. No. 827, 6 Parts (1933). 

5 The information presented here is largely based upon 
the Reports of the Federal Trade Commission on Utility Cor¬ 
porations, published releases of the Securities and Exchange 
Commission, and similar sources. 

Part 72-A of the Federal Trade Commission Reports con¬ 
sists of a well-documented summary of the findings of the pre¬ 
vious volumes. 




3 


This, of course, requires an understanding of the practical 
administrative problems confronting the Commission. The 
answer does not rest entirely upon an analysis of the legal 
arguments which counsel have predicated upon particular 
phrases in the statute. We believe it is fair to ask the court 
to review the Commission’s handlings of the procedural 
problems presented in applying Section 11 to any one hold¬ 
ing company system in the light of its duty to bring about a 
comprehensive reorganization of the entire industry. 

It was the industry position before Congress that 
abuses had undeniably occurred, but that the only remedy 
necessary was to provide for the regulation of future trans¬ 
actions of an objectionable character. Even though past 
abuses are admitted, it is necessary to consider them in some 
detail in order to understand why the purely static remedy 
recommended by industry spokesmen was deemed by Con¬ 
gress to be inadequate and why Congress concluded tfhat a 
fundamental reorganization of the industry was necessary. 

The information summarized in this brief is, of course, 
largely outside the records of the various cases pending on 
review but is within the broad scope of judicial notice as 
exercised by courts in reviewing legislative determinations. 

The Monopolistic Character of the Industry 

Electric and gas utility companies have, in almost all 
cases, the power of eminent domain, the privilege of using 
public streets and highways for the extension of lines or the 
laying of pipe, and, above all, in complete contrast to our 
competitive system, they have a monopoly of the produc¬ 
tion and distribution of a specific utility service in a given 
area. 

The gas and electric utility industries have not always 
enjoyed monopoly powers; in the beginning competition 
was relied upon to secure adequate service and fair t-ates. 
Duplication of costly facilities was, in general, wasteful, 
however, and resulted in unnecessary risks to investors 
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without commensurate advantages to consumers. Conse¬ 
quently, local monopolization of such services was per¬ 
mitted throughout the country. Since unregulated monopo¬ 
lies seek monopoly profits and are admittedly inimical to 
the interests of the economy, amelioration of the potential 
abuses accompanying monopoly by state and Federal regu¬ 
lation is an accepted fact today. 

Government regulation has been concerned with secur¬ 
ing fair rates, adequate service, the protection of the inves¬ 
tor, and the confinement of the monopolies within proper 
spheres. The creation of exceptions to the anti-trust laws 
to permit local monopolization of utility services because 
competition proved too costly affords no logical justifica¬ 
tion for nation-wide monopolization of such services by a 
group of financial interests. In large part, Section 11(b) 
of the Act represents, in a substantial sense, specialized 
anti-trust legislation whose purpose is to forbid the control 
of a combination of local monopolies within a holding com¬ 
pany system except under prescribed circumstances where 
there is economic justification therefor. 

It should be noted in this connection that there is a sub¬ 
stantial body of public opinion which questions the possi¬ 
bility of adequate regulation of powerful monopolies en¬ 
gaged in rendering essential public services. This body of 
opinion points to the inevitable pressures upon the manage¬ 
ment of privately-owned public utilities to reach out for 
political power in order to protect themselves from the pos¬ 
sibility of what they may consider excessive regulatory zeal, 
with consequent corruption of not only governmental au¬ 
thority, but of the sources of public opinion upon which its 
sanctions must rest. 0 This problem, which is, of course, in- 


6 In Utility Corporations , 71A, is found a detailed study 
of what was characterized as “the greatest peacetime propa¬ 
ganda campaign ever conducted by private interests in this 
country” (p. 391). For over a decade the holding companies 
and their trade associations were extensively engaged in sub¬ 
sidizing educational activity ranging from grade schools to 
graduate schools, research projects, and faculty personnel; in 
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herent in regulated monopolies of any size, becomes magni¬ 
fied in proportion to the size of the enterprise involved. Con¬ 
gressional recognition of the problem is reflected in the Act, 
not only in those provisions directed at lobbying and politi¬ 
cal contributions by registered holding companies and sub¬ 
sidiaries, but, also, in the size and other limitations bn the 
permissible scope of holding company systems. As the presi¬ 
dent said in his message of March 12, 1935 (quoted in S. 
Report No. 621, 74th Cong., 1st Sess* at p. 2): 

“Regulation has small chance of ultimate success against 
the kind of concentrated wealth and economic power 
which holding companies have shown the ability to ac¬ 
quire in the utility field. No Government effort can be 
expected to carry out effective, continuous, and intri¬ 
cate regulation of the kind of private empires within 
the Nation which the holding company device has 
proved capable of creating. 

“Except where it is absolutely necessary to the continued 
functioning of a geographically integrated operating 
utility system, the utility holding company with its 
present powers must go.” 

Protection of the public against extortionate charges is 
not the only problem presented by the monopolistic char¬ 
acteristics of public service companies. There is the prob¬ 
lem of preserving competitive conditions among thos^ indi¬ 
viduals and firms whose livelihood depends upon doing busi¬ 
ness with the monopolistic enterprise. This problem is also 
aggravated in proportion to the size of the enterprise; it 
furnishes further support for the reasonableness of Con¬ 
gress’ decision to confine the operation of the holding com¬ 
pany systems where it cannot be shown that the benefits re- 

(Footnote 6 continued) 

financing news services releases and canned editorials; and in 
carrying out extensive speaking programs. Including Adver¬ 
tising, the annual expenditure for these purposes exceeded $30,- 
000,000 annually. Customer ownership drives, which sold in¬ 
vestors millions of dollars worth of questionable securities, 
were an additional feature of the nationwide program. I For a 
concise summary of these activities, see Barnes, supra note 3, 
Chapter XXIII, “Public Relations and Propaganda”. 
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suiting from combinations of operating properties are com¬ 
mensurate with the disadvantages of increased size. The 
same message of the President also stressed this aspect of 
the problem: 

“Most of us agree that we should take the control and the 
benefits of the essentially local operating utility indus¬ 
try out of a few financial centers and give back that 
control and those benefits to the localities which pro¬ 
duce the business and create the wealth. We can prop¬ 
erly favor economically independent business, which 
stands on its own feet and diffuses power and responsi¬ 
bility among the many, and frowns upon those holding 
companies which, through interlocking directorates and 
other devices, have given tyrannical power and exclu¬ 
sive opportunity to a favored few. It is time to make an 
effort to reverse that process of the concentration of 
power which has made most American citizens, once 
traditionally independent owners of their own busi¬ 
nesses, helplessly dependent for their daily bread upon 
the favor of a very few, who, by devices such as holding 
companies, have taken for themselves unwarranted 
economic power. I am against private socialism of con¬ 
centrated private power as thoroughly as I am against 
governmental socialism. The one is equally as danger¬ 
ous as the other; and destruction of private socialism is 
utterly essential to avoid governmental socialism.” 


Regional Character of the Industry 

The electric utility industry, unlike most other major 
industries, is from an operating point of view essentially 
localized. By existing means, power can be transmitted eco¬ 
nomically for only limited distances. Most power is con¬ 
sumed within 300 miles of its place of generation. 6 " In the 
manufactured gas industry, economical transmission is 
much more limited. Consequently, in contrast to the tele¬ 
phone industry, there can be no operating economies in 
the organization of these industries on a national scale. 7 

60 Energy Resources and National Policy, National Re¬ 
sources Committee (1939), pp. 268-270. 

7 The only possible economies in the control of these indus¬ 
tries by a holding company whose subsidiaries are widely scat- 
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Regional power groupings on an integrated basis correspond 
to the economic needs of the industry and are the desirable 
corporate pattern in the present state of the art. 8 


Growth of Holding Company Systems 

Holding companies which now dominate the utility in¬ 
dustry have had diverse origins. The Electric Bond and 
Share system and The United Gas Improvement system 
originated in the efforts of manufacturers of electrical and 
gas equipment to find a market for their products. 9 Since 
the early public utility industry had difficulty in raising 
capital, the manufacturers of equipment were able to sell 
their product only by accepting payment in the form of se¬ 
curities. These securities were converted into cash by or¬ 
ganizing a holding company to hold them and selling holding 
company securities to the public. 

In time, promoters and speculators set up holding com¬ 
panies to acquire utility operating companies throughout 
the country in order to share in the profits which the older 
holding companies had demonstrated could be quite sub- 

- 1 - 

(Footnote 7 continued) 

tered lie in the more efficient use of top holding company per¬ 
sonnel and in the joint servicing of subsidiaries by a ^ystem 
service company or by the holding company staff. The investi¬ 
gations of the Federal Trade Commission and other investi¬ 
gatory bodies, as indicated infra, reveal that, typically, the top 
holding company personnel has been preoccupied with advanc¬ 
ing the interests of the common stock of the holding company 
or its own personal fortunes, rather than being concerned with 
serving the consumer, and that servicing of subsidiaries has 
been the source of some of the most flagrant abuses in the his¬ 
tory of American finance. 

8 These are the findings of Congress in Sections 1, 10(c), 
and 11 (b), based upon the reports and findings of the Federal 
Trade Commission, the Committee on Interstate and Foreign 
Commerce of the House of Representatives (the Splawn Re¬ 
port) (see Section 1(b) of the Act) and the Report of the 
National Power Policy Committee to the President (S. Report 
No. 621, Committee on Interstate Commerce, 74th Cong., 1st 
sess. (1935) pp. 55-60). 

9 Utility Corporations, 72-A, pp. 86, 102. 



8 


stantial. The older holding companies themselves quickly 
departed from their original function of financing the sales 
of their equipment or services and embarked on a vast pro¬ 
gram of territorial expansion in order to build extensive 
utility empires. These utility empires grew enormously in 
the speculative period preceding 1930. The Associated Gas 
and Electric system, now in bankruptcy, grew from ap¬ 
proximately $4,000,000 in assets in 1922, to $835,000,000 
of assets in 1930. The exploitation of operating properties 
by exorbitant service charges and the device of “pyramid¬ 
ing” which enabled promoters to acquire properties with the 
minimum of investment and risk of capital made it appear 
highly profitable to acquire control of any utility property 
located anywhere in the country and even in foreign coun¬ 
tries. Consequently, practically all utility systems, whether 
of promotional or other origin, engaged in severe competi¬ 
tion with each other for the acquisition of operating proper¬ 
ties. 10 

Concurrently with the fantastic stock market prices of 
the late ’20’s, highly inflated prices were paid for utility se¬ 
curities and properties by holding companies which, there¬ 
upon, issued their own securities to the public based on such 
inflated values. Those securities are, generally speaking, 
outstanding in the hands of the public and are one cause of 
the needed corporate reorganization and simplification of 
the industry. Equally, the acquisition of utility properties, 
irrespective of any economic or functional relations to other 
properties in the system, resulted in highly discordant utility 
groupings. These are two of the basic problems which the 
industry faces and which Congress attempted to meet in 
Section 11(b). 

Concentration of Control 

The great growth of holding company systems occurred 
from the end of the first World War until the depression of 
the 1930’s. A study by the United States Department of 


10 Utility Corporations, 72-A, pp. 60-82. 
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Agriculture in 1914 indicated that in that year the holding 
company was not an important factor in the electric Jitility 
field. 11 By 1929, however, as a result of the speculative wild¬ 
cat acquisitions of utility properties of that era, holding 
companies controlled the utility field. The United Corpora¬ 
tion group, whose subsidiaries and affiliates include The 
United Gas Improvement Company, Public Service Com¬ 
pany of New Jersey, Columbia Gas & Electric Corporation, 
Niagara Hudson Power Corporation, American Water 
Works and Electric Company, Inc., and The Commonwealth 
& Southern Corporation, had approximately 20% of the 
total quantity of electric energy generated by private com¬ 
panies in the United States. The Electric Bond and Share 
Company group had approximately 14%, and the Insull in¬ 
terests were third with over 10%. These three large groups 
generated approximately 45% of the total for the privately- 
owned electric utility industry. An additional 35% was con¬ 
trolled by twelve other large utility systems, making a total 
of over 80 % controlled by approximately fifteen companies. 12 
In 1929 and 1930, twenty large holding company systems 
controlled 98.5% of the transmission of electric energy 
across State lines. 

The rise to power of the large holding company in the 
gas utility industry has been no less startling than in the 
field of electricity. In 1932, eleven holding company sys¬ 
tems controlled 80.29% of the total mileage of natural gas 
pipe lines, upon which the gas fields are almost completely 
dependent for the marketing of their product. 13 

Even these figures, however, fail to reveal the extent 
of the concentration of control in the industry. In addition 
to its dominating position in its subsidiary and affiliate com¬ 
panies, aggregating over 20% of the industry, The United 
Corporation, by virtue of its large stock holdings, is in a 

11 Id. at pp. 34-36. 

12 Id. at pp. 37-44. 

13 Report of the National Power Policy Committee to the 
President, supra note 8, p. 55. 
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position to influence the policies of a number of other major 
holding company systems. United and its subsidiary, Nia¬ 
gara Hudson, are the largest common stockholders of Con¬ 
solidated Edison of New York, whose capitalization exceeds 
$1,250,000,000; United is also the largest stockholder in 
Consolidated Gas and Electric Power Company of Balti¬ 
more, whose capitalization exceeds $150,000,000; United 
and its subsidiaries, Columbia Gas & Electric Corporation 
and The United Gas Improvement Company, are three 
major common stockholders of American Water Works and 
Electric Company, Inc., whose capitalization approximates 
$350,000,000. Furthermore, the two largest groups, The 
United Corporation and Electric Bond and Share, had sub¬ 
stantial interlocking stock ownerships, United having been 
one of Bond and Share’s largest stockholders. Similarly, 
Bond and Share has been the third largest stockholder in 
The Commonwealth & Southern Corporation; The United 
Gas Improvement Company is the largest stockholder in 
Public Service Corporation of New Jersey, the second larg¬ 
est in Niagara Hudson Power Corporation, and the fourth 
largest in The Commonwealth & Southern Corporation. 
Comparable interlockings exist in many other systems. 

Attached is a chart submitted as an exhibit in the pro¬ 
ceedings with respect to The United Corporation now pend¬ 
ing before the Commission under Section 11(b) of the Act. 
The chart indicates the scope of influence and control con¬ 
centrated in this holding company system. 

The ultimate of concentration of power appeared in the 
instances where there were dominating personalities who 
dictated the growth of the system and completely controlled 
its relations with investors, consumers, and with other busi¬ 
nesses. Thus, Insull controlled the Middle West Utilities 
system until his spectacular flight to Greece, pursued by 
Federal and State officers; Associated Gas and Electric 
Corporation was controlled by H. C. Hopson until the bank¬ 
ruptcy of the system and his subsequent imprisonment for 
defrauding investors and consumers of more than $20,000,- 
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000; Cities Service Company was controlled by H. L. 
Doherty until his recent death; the Byllesbys controlled the 
Standard Gas and Electric system; Sidney Z. Mitchell was 
the dominating personality in the growth of the vast Electric 
Bond and Share system; Harrison Williams is tl|ie con¬ 
trolling figure in the North American system; Foshay con¬ 
trolled the Foshay system until its bankruptcy and his im¬ 
prisonment for fraud; Pierce controlled Central Public 
Utility Corporation, etc. 14 

Interstate Character of Electric and G^s 

Industries 

A sizeable portion of the electric power generated in 
the United States moves across state boundaries. As shown 
by the latest figures of the Federal Power Commission, 
19.8% of the electric power production for December, 1941, 
or 3,032,486,000 kilowatt hours, was in interstate move¬ 
ment. 15 The vital importance of this movement is not, of 
course, measured by its absolute amount. In many cases, 
such as in the Philadelphia area, continued production for 
the war effort depends on proper coordination of current 
coming from Maryland, New Jersey and Philadelphia. 

As noted earlier, it was found that holding companies 
controlled 98.5% of electric energy transmitted ir. inter¬ 
state commerce. 16 In the interstate movement of natural 
gas, the holding companies are also dominant. In 1930, the 
Federal Trade Commission found that holding companies 
were responsible for 79.5% of the interstate flow. 17 In that 
year holding companies controlled 23.3% of the production 
of natural gas. 18 

14 Utility Corporations, 72-A, pp. 130-136; See also 
Electric Bond and Share Company, et al, Holding Company 
Act Release No. 3750 (1942), p. 19. 

15 Federal Power Commission, “Production and Utilization 
of Electric Energy in the United States”, January 23, 1942. 

10 Utility Corporations, 72-A, p. 43, Table 13. 

17 Id. at p. 50, Table 16. 

18 Id. at p. 48, Table 15. 
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Although the interstate movement of gas and electric 
energy is of great direct significance, its importance is 
dwarfed by the effect on interstate commerce of the elec¬ 
tricity and gas which does not cross state lines. Obviously, 
modern industry would be impotent without these two major 
sources of power. 

The Influence of Investment Bankers in the Growth 

of Holding Companies 

The Federal Trade Commission investigation and the 
findings of the National Power Policy Committee disclosed 
that investment bankers have played a leading role in the 
growth of the public utility holding company systems. The 
Federal Trade Commission found that: 

“No large holding-company structure has grown 
to its present size without the aid of investment cank¬ 
ers, and it is also probably true that not many of the 
present holding-company structures have developed en¬ 
tirely without opposition from more or less powerful 
competitive banking groups. In consequence, almost 
every important holding-company group has more or 
less close business relations with certain investment 
bankers and, together with such banking interests, is 
more or less on the alert to forestall attempts of other 
holding-company managements, assisted by competing 
investment bankers, to encroach upon its control. The 
resulting situation is one in which there is great pres¬ 
sure on holding-company managements to give a great 
deal of attention to the desires and alignments of in¬ 
vestment bankers in the formation and the operation of 
holding-company groups.” 19 

Many of the largest holding company systems were 
organized by investment bankers for the purpose of obtain¬ 
ing new security clients or protecting existing banking rela¬ 
tionships. The super-holding company, The United Corpora¬ 
tion, was organized in 1929 by J. P. Morgan & Co.—Drexel 
& Co. and Bonbright & Co., investment bankers, for such 


19 Id. at 72-A, p. 75. 




13 


purposes. 20 J. P. Morgan & Co. and Bonbright & Co., and 
their instrumentalities, The United Corporation and .£jner- 
ican Superpower Corporation (controlled by the then Bon¬ 
bright & Co.) and related interests subsequently organized 
two other vast holding company systems, The Common¬ 
wealth & Southern Corporation, with $1,168,000,000 of 
consolidated assets, and Niagara Hudson Power Corpora¬ 
tion, with approximately $620,000,000 of assets. 21 Thus, 
the bankers behind The United Corporation found them¬ 
selves “in practical control of a network of utilities that 
extended with only one important break from the preat 
Lakes and the St. Lawrence River to the Gulf of Mexico.” 22 

Similarly, H. M. Byllesby, investment bankers, con¬ 
trolled the vast Standard Gas and Electric system, compris¬ 
ing over $820,000,000 of assets. This system was subjected 
to intense and bitter competition between various invest¬ 
ment banking groups for control, as a result of which in¬ 
vestors lost heavily as the bankers fought each other with 

20 Id. at pp. 76-77, 111-116. 

See letter of Thomas S. Lamont, partner of J. P. Morgan 
& Co., dated January 2, 1929, in regard to the organization of 
The United Corporation: 

“In this connection the names of two other invest¬ 
ment trusts occurred to me, the purposes of which are in 
a way similar to the one proposed, in that they make little 
if any pretense of diversification, and their purpose is 
obviously to insure continued control by the bankers . . . 
and their clients.” 

This letter is cited in the Commission’s Findings and 
Opinion in The Dayton Power and Light Company, 8 S. jE. C. 
950,959 (1941), where the Commission found that Morgan 
Stanley & Co., Incorporated, an investment banking offshoot 
of J. P. Morgan & Co., stood in such relationship to the Colum¬ 
bia Gas and Electric Corporation system, a subsidiary system 
of The United Corporation, that there was liable to be an 
absence of arm’s-length bargaining with respect to under¬ 
writing transactions between them. The Commission’s 1 bind¬ 
ings were affirmed in Morgan Stanley & Co. Incorporated v. 
S. E. C., — F. (2d) — (C. C. A. 2d, 1942). 

21 Id. at pp. 111-116, 168-169. 

22 Id. at p. 111. 
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such financial weapons as market pools and manipulations, 
formation of new super-holding companies, voting trusts, 
and the switching of control from one system company to 
another. 23 In the course of one market pool operation, the 
stock of Standard Gas rose to $243 per share and fell shortly 
thereafter to $79 per share. 24 Some six years later, Standard 
Gas was forced to file a voluntary petition in bankruptcy. 

These typical instances underlie the findings of the 
National Power Policy Committee that: 


23 The sordid history of the bankers’ struggle for control 
of this huge system is found in Utility Corporations, 36, pp. 
261-663, and is summarized in Utility Corporations, 72-A, pp. 
80-81, and in H. M. Byllesby & Company, 6 S. E. C. 639, 642- 
644 (1940), wherein the Commission found: 

“Byllesby, by virtue of its domination of Standard Gas, 
caused Standard Gas and its subsidiaries to enter into 
transactions involving the purchase and sale of utility 
properties and securities, which netted Byllesby large 
profits. Through affiliated management corporations Byl¬ 
lesby likewise profited from charges for engineering, con¬ 
struction, legal, and similar services to Standard system 
companies .... Illustrative of these transactions is the 
acquisition by Standard Gas of a controlling interest in 
the Philadelphia Company and affiliated corporations. For 
negotiating this transaction, Byllesby and Ladenburg, 
Thalmann & Co., a banking concern which previously con¬ 
trolled the Philadelphia Company, obtained a profit of 
over $16,000,000 .... 

“By September 1929 other interests, including a num¬ 
ber of investment bankers, had accumulated substantial 
quantities of the common stock of Standard Gas, with the 
purpose of obtaining a voice in the management of that 
company .... these interests pooled their stock in the 
United States Electric Power Corporation ... ( . . . 
‘U. S. E. P.’), which they organized. There ensued . . . 
‘a real fight for control’ between Byllesby and . . . U. S. 
E. P. . . . which endangered the banking position there¬ 
tofore enjoyed by Byllesby. . . . The result of the fight 
for control was an agreement between the conflicting in¬ 
terests, involving, among other things, . . . the allocation 
among the parties of specified percentages in future un¬ 
derwritings of securities in Standard Power, Standard 
Gas, and their subsidiaries.” 

24 Utility Corporations, 72-A, p. 80. 
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“Fundamentally, the holding company problem always 
has been, and still is, as much a problem of regulating 
investment bankers as a problem of regulating the 
power industry.” 23 


Evasion of State Regulation by Holding Companies 

As the facts hereafter developed will show, State regu¬ 
latory efforts were largely circumvented through the device 
of the holding company. Management and control were 
shifted from the operating public utility company subject 
to State regulation to the holding company, organized out¬ 
side the jurisdiction of the State. State commissions (were 
forced to deal with local officials who had to look for author¬ 
ity to absentee managers. These absentee managers were 
typically located in remote financial centers, and were in¬ 
terested primarily in the financial emoluments attendant 
upon control. The pyramid of holding company securities 
—resting heavily upon operating companies and extracting 
from them all available income—was completely beyond 
State regulatory control. In addition, the holding company 
systems developed such complexities of intercorporate rela¬ 
tionships that it was frequently impossible for State au¬ 
thorities to obtain adequate information regarding the 
effect of holding company control on management, policies, 
and costs of local utilities. 23 ® 

23 Report of the National Power Policy Committee, \upra 
note 7, p. 56. 

23a In this respect, the National Power Policy Committee 
found: I 

“Holding-company operations are too extensive, State 
commission powers and funds too limited, to make thor¬ 
ough and effective State action possible. And usually the 
holding companies have purposely arranged their organi¬ 
zation and operations to keep out of reach of State regu¬ 
lation; their lawyers have challenged the jurisdiction of 
such regulation. Generally a holding company itself }s in¬ 
corporated outside the States in which its operating Com¬ 
panies are located and carefully does not do business 
within those States in a manner which will give State 
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In enacting the Public Utility Holding Company Act, 
Congress found, in Section 1(a), that public utility holding 
company systems are affected with a national public inter¬ 
est in that, among other things, 

. . their activities extending over many States are 
not susceptible of effective control by any State and 
make difficult, if not impossible, effective State regula¬ 
tion of public-utility companies.” 

Congress further found, in Section 1(b) of the Act, that the 
national public interest, the interest of investors and con¬ 
sumers, is or may be adversely affected 

. . when control of subsidiary public utility com¬ 
panies affects the accounting practices and rate, divi¬ 
dend, and other policies of such companies so as to com¬ 
plicate and obstruct State regulation of such com¬ 
panies. ...” 

In certain cases, as the Federal Trade Commission’s 
and this Commission’s investigations have revealed, holding 
companies deliberately created corporate complexities to 
baffle State commissions or to circumvent State inquiry and 
control. The following letter of S. W. Murphy, president of 
Electric Bond and Share Company, dated April 18, 1927 
(-written as a member of the Bond and Share legal depart¬ 
ment) typifies the attitude and practices of a system con¬ 
trolling 14% of the electric energy in the United States: 

(Footnote 25" continued) 

commissions technical power to reach the books and rec¬ 
ords of the holding company. Even if obtainable, how¬ 
ever, such books and records will be comparatively unin¬ 
telligible and even misleading until uniform accounting 
methods are made compulsory. There is the further diffi¬ 
culty of allocating the appropriate proportion of the cost 
of holding-company activities to its subsidiaries in a par¬ 
ticular State, coupled with needless waste in having the 
process duplicated in State after State. These difficulties 
of State agencies are so fundamental that not even inter¬ 
state compacts — assuming they could be evolved — can 
make State regulation practically effective without sup¬ 
plemental help from a Federal law.” Id. at p. 57. See also 
Utility Corporations , 73-A, p. 28. 
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“In connection with the Pennsylvania reorgani¬ 
zation proposed by Mr. Root I have the following (com¬ 
ments to make: 

“. . . As a general comment I suggest that as far 
as possible both reorganizations be run at the same 
time and in connection with each other; that is, all 
agreements and all plans of reorganization should be 
laid so that no one will be able to separate one part of 
the reorganization from the other part. My reason for 
this is that while in the Pennsylvania Power & Light 
reorganization the increase in the Plant Account is 
apparently not so large, the increase of the Plant 
Account in the so-called Susquehanna Power & Light 
reorganization is tremendous . . . 

“I suggest, therefore, so that the Commission will 
find it much more difficult to unravel the cost of the 
various properties, that we go before them with a plan 
that contemplates both the transfer of certain proper¬ 
ties to Pennsylvania Power & Light Company as 1 well 
as the formation of a new utility company, and also 
the transfer to the Lehigh Valley Transit Company of 
the railway properties, so that it will be practically 
impossible for anyone to find out what the cost of any 
individual property was or the cost of any particular 
group of property. I believe that while you could get 
the Commission to approve your Pennsylvania Power 
& Light reorganization they would not approve the 
Susquehanna Power & Light reorganization, but they 
might be willing to approve the reorganization of all 
your properties in Pennsylvania if it would be impos¬ 
sible for anyone to determine at what figure the vari¬ 
ous properties were going into the whole reorgani¬ 
zation. 


“I again desire to impress upon you the impor¬ 
tance, in my opinion, of scrambling all these reorgani¬ 
zations together so that about the only thing the Penn¬ 
sylvania Commission will be able to understand will 
be the result and not how the result was reached. 
Root’s reorganization, in my opinion, is too simple and 
too easy to follow . . . 26 

20 Quoted in Electric Bond and Share Company, et al., 
Holding Company Act Release No. 2940 (1941). See also 
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In a number of instances, the Federal Trade Commis¬ 
sion found that, in addition to the imposition of various 
hindrances to State regulation made possible by the device 
of holding company control, specific State laws applicable 
to public utility companies have been nullified by holding 
companies. State laws requiring that utility business be 
conducted by domestic corporations were rendered meaning¬ 
less when stock of the domestic corporation was owned by a 
foreign holding company. Laws designed to prevent secu¬ 
rity inflation through the provision that securities must be 
sold at par or fully paid for were readily circumvented by 
sales to an affiliate within the holding company group for 
inadequate or dubious consideration. 27 

The notorious “tree companies” illustrate these prac¬ 
tices. Central Public Service Corporation, in order to evade 
the New York law which forbade acquisition of more than 
10% of the stock of an operating utility unless the approval 
of the Public Service Commission were secured, formed 
eleven companies bearing the names of trees. Each of these 


(Footnote 26 continued) 

Electric Bond and Share Company, et al., Holding Company 
Act Release No. 3750 (1942) p. 32, ft. 71, where the Commis¬ 
sion found: 

“As a result of the intricate three-cornered transaction 
between Bond and Share, the subholding companies and 
the operating companies, it was frequently rendered im¬ 
possible for regulatory bodies, let alone investors, to de¬ 
termine the extent or the manner of inflation on the books 
of the operating companies. This problem was rendered 
particularly acute by the circumstance that the records 
of the subholding companies were usually located outside 
the jurisdiction of local regulatory bodies. Even as to 
federal regulatory bodies, investigation was frequently 
hampered by the ‘unavailability’ of key records of the 
sub-holding companies, as is established by the experience 
of the Federal Trade Commission and our own experience 
in the present proceeding as disclosed by the present 
record. Exhibits in evidence in the present proceeding 
establish that Bond and Share consciously employed the 
subholding companies to ‘scramble,’ and render obscure 
to regulatory bodies, transactions affecting the accounts 
of operating companies.” 

27 Utility Corporations, 72-A, pp. 879-880. 
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companies acquired less than 10% of the New York and 
Richmond Gas Company, thus complying with the letter of 
the law. The same holding company circumvented the 
LaFollette Act, designed to prevent foreign holding com¬ 
panies from acquiring control of operating companies 
within the District of Columbia. By formation of a trust, 
having trustees instead of directors, the stock of the Wash¬ 
ington Gas Light Co. was acquired without obtaining Con¬ 
gressional authorization. 28 

Holding companies have also served as a meahs of 
escape from State regulation through the creation of service 
companies rendering managerial, financial, and engineer¬ 
ing services, and supplying various types of commodities to 
utility companies. These activities, if carried on by oper¬ 
ating companies themselves, would be subjected to State 
regulation and their profits would probably be required to 
be computed in determining an adequate rate of return for 
the operating company. 29 By separating the affiliated serv¬ 
ice and supply company into a separate company and incor¬ 
porating it in a foreign State, the holding company has been 
in a position to impose on operating companies charges far 
in excess of the restricted rate of return. We shall note here¬ 
inafter the extent to which such service charges affected 
operating company investors and consumers and deceived 
holding company investors as to the legitimate earning 
power of their company. 

The Public Utility Holding Company Act of 1935 deals 
specifically with the deep-rooted conflict between the public 
interest and the use of the holding company device by a 
small group of men, largely investment bankers, promoters, 
and highly-paid top figures in holding company systems, 

25 Re Neiv York & Richmond Gas Co., 2 P.U.R. (N.S.) 463, 
pp. 468-470 (1938). Cf. Testimony of Commissioner Robert E. 
Healy in Hearings Before House Committee on Interstate and 
Foreign Commerce, 74th Cong., 1st Sess., 1935, Pt. 1 at pp. 
236-237. 

29 Cf. Hope Natural Gas Company , Federal Power Com¬ 
mission Opinion No. 76 (1942). 
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who control vital electric and gas industries throughout the 
country. This conflict appears in the distorted financial 
structures produced in the scramble for utility properties 
and in the efforts to service and preserve such top-heavy fi¬ 
nancial structures and, secondly, in the discordant and un¬ 
economic groupings of utility properties by the rival holding 
company systems. These two basic and interrelated char¬ 
acteristics of holding company control and their seriously 
detrimental effect upon investors, consumers, and the 
proper functioning of operating companies are outlined 
below. 


Distorted Financial Structures 

A. The “Pyramiding” Device 

1. The Uses of Pyramiding in the Building 
of Holding Company Systems 

The most distinctive financial characteristic of hold¬ 
ing company systems in the utility field is the pyramided 
structure found in all important holding company groups. 
The pyramid permits small groups to maintain control of 
great systems with little or no investment and is the device 
by which the relatively moderate earnings of underlying 
operating companies may be transformed under favorable 
circumstances into earnings of many hundred percent on 
the common stock of the top holding company which receives 
the residual income. 

Pyramiding is, however, a “fair weather” device. Any 
decline in the revenues of the underlying operating com¬ 
panies induces an accentuated shrinkage in the return to 
the top holding company, so that the extreme speculative 
rises of the boom period are paralleled by the bankruptcies 
and reorganizations of depression periods. 

The following extract from the Federal Trade Com¬ 
mission Report on Utility Corporations indicates the work¬ 
ings of pyramiding: 
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“A relatively small investment in commop stock 
in the higher levels of a pyramided structure may rep¬ 
resent absolute control of underlying operating com¬ 
panies with assets of hundreds of millions of dollars. 
The fact that public utilities are normally financed to 
a larger extent than industrials by the sale of bonds 
and preferred stocks with comparatively low fixed 
returns and generally with no voice in the manage¬ 
ment, so long as interest is not in default nor preferred 
dividends in arrears, is the fundamental basis of the 
pyramid. It results in absolute operating control by a 
relatively small investment in common stocks and a 
very high rate of return on the common stock, pro¬ 
vided the operating companies are prosperous, but a 
low, or no, return on such common stock when the busi¬ 
ness of the operating companies shrinks. 

“. . . operating companies whose capital l iabili¬ 
ties consist of 50 percent in bonds, 25 percent in non¬ 
voting preferred stocks, and 25 percent in common 
stocks may be absolutely controlled, even under the 
most adverse circumstances, through the ownership by 
a holding company of anything over 50 percent oi tneir 
voting common stock, amounting to 12.5 percent of 
their outstanding securities. If this first holding com¬ 
pany has a capital structure of 50 percent in preferred 
stock and 50 percent in common, then a trifle more than 
one-fourth of the capital issues of this company in the 
form of common stock, in the hands of a second and top 


holding company, would give it complete control of the 
first holding company. Thus one-fourth of one-eighth, 
or 3% percent, of the total ledger value of the bonds and 
stocks of the underlying operating companies invested 
in the common stock of the top holding company cjf such 
a three-story pyramid would completely control the 
operating companies. In actual practice the pyramids 
are often much more attenuated. For instance,] in the 
case of the Middle West Utilities Co. pyramid, the 
equity of the top Insull interests representing oper¬ 
ating control of West Florida Power Co. amounted to 
0.05 of 1 percent of the book investment of the Tatter 


company. 

“This form of structure has two startling results. 
The investment representing management control is 
reduced to a dangerous minimum, and this extremely 
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thin equity becomes the recipient of any residual earn¬ 
ings over and above the fixed dividends and interest 
requirements of senior securities. ... in the electric 
public-utility industry the tendency has been to regard 
about 7 or 8 percent as a reasonable rate of return for 
operating companies. If the rate base on which the 
return is computed is equal to the book investment of 
the operating company an 8 percent return is adequate 
to pay normal interest and preferred-dividend rates 
for the operating company (with 50 percent in bonds 
and 25 percent in preferred stock) and leave residual 
earnings for the common stock which, if passed up 
through a holding-company pyramid of only two hold¬ 
ing companies, in which the common stock is in each 
case 50 percent of the total capitalization, represent an 
extraordinarily high rate of return on the common- 
stock equity representing ultimate control. 

“Any reduction below 7 percent for the operating 
companies, however, encroaches rapidly on the common 
stock equity earnings; and a decrease, say, to 5 per¬ 
cent, would dry up all earnings for the higher layers 
of the pyramided structure, so far as those companies 
depended solely on operating company dividends for 
income. Whichever is the result, the consequences are 
unfavorable to investors, on the one hand stimulating 
a dangerous speculative interest and on the other hand 
bringing financial loss, and maybe ruin, to many share¬ 
holders who regarded the securities of the top holding 
company as a sound investment. 

“None of the large holding-company groups 
appears to have had a suitable capital structure from 
an investor's standpoint.” 30 

Even in the simple situation of an operating company 
having only one holding company above it, pyramiding and 
leverage may be extreme. If the operating company has 
debt and preferred stock and common stock in the ratios of 
50%, 25%, and 25%, respectively, the issuance of a sub¬ 
stantial amount of senior securities by the holding company 
results in control of the system by a thin-equity common 
stock, exposed to sharp fluctuations in income and value. 


30 Utility Corporations, 72-A, pp. 858-859. 
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If the holding company above such an operating company 
itself has a capital structure of 50% debt, 25% preferred 
stock (75% senior securities), and 25% common stock, 
there will be only a 6^4% equity in the underlying com¬ 
panies applicable to its common stock; the latter is the sub¬ 
ordinate security of a corporate structure composed almost 
entirely of fixed income securities. 

The complicated nature of even the one tier holding 
company corporate structure can best be appreciated by 
superimposing it on the operating company and by Substi¬ 
tuting its security structure for the operating company 
common stock. If this is done, the holding company debt is 
seen as nothing more than a junior preferred stock, pre¬ 
ceded by the operating company’s own preferred stock and 
bonds. The holding company preferred stock on this basis 
is a third preferred stock, junior in rank to the holding com¬ 
pany debt, the operating company preferred stock, and the 
operating company debt. If an operating compankr dis¬ 
played, directly, a corporate structure consisting of ponds, 
a first preferred, a second preferred, a third preferred, and 
a thin-equity marginal common stock, the unsoundpess of 
the structure would immediately be apparent. The inter¬ 
vention of a new corporate entity, the holding company, 
obscures the fact that such a structure really represents a 
splitting up of the operating company common stock into 
several junior preferreds and a marginal common stock. 
Unfortunately, the investing public has not been able to 
make such distinctions and it has purchased holding- com¬ 
pany debt and preferred stock with insufficient realization 
that they were based only upon the common stocks of oper¬ 
ating companies. 31 

31 See testimony of Commissioner Healy in Hearings Be¬ 
fore House Committee on Interstate and Foreign Commerce on 
H. R. 5423, 74th Cong., 1st Sess. (1935) at p. 212. 

“Commissioner Healy. That is right. That is, you 
have the spectacle of people buying preferred stock in a 
holding company saying that they would not touch a com- 


24 


In the boom psychology of the 1920’s, the prospects of 
leverage working in reverse appeared highly remote to the 
promoters and the public was permitted to dwell only upon 
its speculative possibilities. A new way apparently had 
been found to make fantastic profits on a small investment. 
Consequently, the public invested heavily in holding com¬ 
pany common stocks in an atmosphere reminiscent of the 
famous South Sea and Mississippi Bubbles of 1719 and 
1720 and the Tulip Mania of 1636. 32 

Since pyramiding and leverage presented such rich 
opportunities, holding companies strove with each other for 
the acquisition of additional properties. The larger the sys¬ 
tem the greater appeared the rewards of the residual com¬ 
mon stock of the top holding company. On this principle, 
many of the largest systems were assembled. 


2. Pyramiding and Inequitable Distribution 
of Voting Power 

As noted previously, the pyramided holding company 
structure enabled a few men to acquire control of large sec¬ 
tors of the gas and electric utility industry. The real invest¬ 
ors in the system who supplied the capital for the growth of 
the industry were completely disenfranchised by the pyra¬ 
miding of holdings, and by such devices as voting trusts, the 
control of proxy machinery, interlocking directors and offi¬ 
cers, management contracts, etc. With no substantial stake 
• in the enterprise, so that control was almost completely 
divorced from ownership, the interests of the controlling 
group were frequently divergent from the interests of the 


(Footnote 31 continued) 

mon stock with a 10-foot pole, and when they look into the 
portfolio of the holding company and its assets, they see 
that they are common stocks, and they have bought com¬ 
mon stocks without knowing it. And, the same thing is 
true of bonds. They rest upon those stocks.” 

32 See Graham and Dodd, Security Analysis (1934) Chap. 
XXVII. 
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actual investors in the business. 33 Consequently, the reha¬ 
bilitation of holding company systems, as directed by Con¬ 
gress in Section 11(b) (2), requires that such unfair and 
inequitable distribution of voting power be corrected, and 
that the real owners of the business be given an opportunity 
to elect a management responsive to their interests. 

3. Confusion to Investors 

The pyramided and complex intercorporate relations 
within holding company systems create formidable obsta¬ 
cles to an investor seeking to appraise the value and earn¬ 
ing power of his securities. Where an investor is required 
to evaluate the future earnings prospects of holding com¬ 
pany securities near the top of a pyramided structure, “. . . 
he is confronted with the almost impossible task of meas¬ 
uring the magnified impact of income changes at the lower 
levels of the structure upon those higher in the pyramid 
resulting from the sharp leverage factor of hyper-attenu¬ 
ated equities.” 34 

Furthermore, the pyramiding process facilitates the 
manipulation of accounts, misrepresentation of assets, lia¬ 
bilities and income, and permits the routing of funds and 
earnings throughout the system as the interests of the top 

33 The Commission recently found that Electric Bond & 
Share controlled American Power & Light Company, with 
consolidated assets of approximately $851,000,000, w ith an 
interest representing only 3.42% of the total capitalization of 
American’s subsidiaries, before adjustment for write-ups and 
probable inadequacy of depreciation reserves. The Commission 
also found that Electric Power & Light Corporation! with 
consolidated assets of approximately $750,000,000, was con¬ 
trolled by Bond & Share with an interest of only 8.72% in the 
total capitalization of Electric’s subsidiaries, before adjustment 
for write-ups and inadequate depreciation. See Electric Bond 
& Share Co. et al., Holding Company Act Release No r 3750 
(1942), pp. 65 and 66. 

34 The Electric Bond and Share Company , et al., Holding 
Company Act Release No. 3750 (1942), p. 68. 
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holding company dictate. These factors complicate the 
problems of appraisal beyond the limits of even the sophisti¬ 
cated investor. This Commission itself has been forced to 
avow its “. . . inability to reach any meaningful result” in 
an attempt to appraise the preferred stock of Electric Bond 
and Share Company. 33 


4. The Effect of Leverage Upon Investors 
in Utility Securities 

The extreme leverage and speculative character of the 
common stocks of leading holding companies is illustrated 
by a consideration of their market price fluctuations. The 
accompanying chart of market fluctuations in the period 
1920-1934 prepared by the National Power Survey (con¬ 
ducted by the Federal Power Commission) shows the rise 
and fall of a group of representative common stocks of large 
holding companies as compared with the common stocks of 
a representative group of publicly held operating com¬ 
panies. 33 * The spectacular price fluctuations of holding com¬ 
pany common stocks in an industry restricted to a fair rate 
of return indicates clearly their dangerous nature as an 
investment medium. 

.The unsoundness of pyramided and overcapitalized 
holding company structures is demonstrated pragmatically 
by the bankruptcy and collapse of major holding company 
systems in the 1930’s. Prior to the passage of the Holding 
Company Act in 1935, holding companies such as the 

• 

I 

-I 

33 The Electric Bond and Share Company, et al., Holding 
Company Act Release No. 3750 (1942). See also The Electric 
Bond and Share Company, et al., Holding Company Act Re¬ 
lease No. 2979 (1941), p. 68. 

35a This chart appears in Hearings Before Committee on 
Interstate and Foreign Commerce on H. R. 5423, 74th Cong., 

1st Sess. (1935) at p. 2090. 
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Foshay Company, Middle West Utilities Company, Tri- ' 
Utilities Corporation, Atlantic Gas & Electric Corporation, 
American Commonwealth Power Corporation, Utilities 
Power and Light Corporation, North American Gas and 
Electric Company, Midland United and Midland Utilities, 
Standard Gas and Electric, Associated Gas and Electric 
Company, etc., were either in acute distress or in bank¬ 
ruptcy or receivership. 

The failure of the pyramiding device is illustrated 
graphically in the fate of investors who place their funds in 
“preferred” stocks of holding companies. As of Decem¬ 
ber 31, 1940, preferred stocks of holding companies had a 
total face value (on an involuntary liquidating basis) of 
$2,501,723,000; of this total, more than half, or $1,442,- 
168,000, were in default. The total outstanding arrears on 
holding company preferred stocks, as of this date, aggre¬ 
gated approximately $476,000,000. 

Mismanagement and exploitation of operating com¬ 
panies by holding companies, through excessive service 
charges, excessive common stock dividends, upstrean^ loans, 
other extortionate intercompany transactions, and an ex¬ 
cessive proportion of senior securities, led to serious defaults 
on even operating company preferred stocks. Of preferred 
stocks of operating companies in holding company systems 
totaling $1,658,677,000 (involuntary liquidating values) at 
December 31,1940, approximately $453,434,000 were in de¬ 
fault. Total outstanding arrears on such operating company 
preferred stocks aggregated $165,176,000. 36 These figures 
reveal clearly both the injury which pyramiding has caused 
to the American investors and the unhealthy and compli¬ 
cated corporate structures which characterize a substantial 
portion of the industry. They also reveal the urgent need for 

36 These figures on preferred arrearages are taken from 
official reports of registered holding companies filed with the 
Commission. An earlier published report by the Commission 
“Dividend Status of Preferred Stocks . . . “is based on figures 
as of December 31, 1938. 
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corporate rehabilitation and simplification which Congress 
prescribed in Section 11(b). 37 


B. Inflation in Holding Company System Assets 

1. The Uses of Write-Ups in the Acquisition 
of Scattered Properties 

The write-up was a second major motivating force in 
the acquisition of scattered utility properties, the creation 
of sub-holding companies, and the issuance of securities 
reflecting “watered” assets. Write-ups may be defined as 
an arbitrary inflationary increase in the book value of an 
asset in excess of its actual cost. 

Without the write-up, the great pyramided holding 
company structures might not have been built; otherwise, 
large cash investments would have been required in many 
instances. The write-up permitted holding companies to 
acquire valuable properties on a “shoestring” investment 
by inflating the value of the assets acquired, selling suffi¬ 
cient senior securities to the public to recoup the cash out- 


37 The great deflation and collapse of holding companies 
was not occasioned by any serious reduction or collapse of the 
earnings in the operating companies. The latters’ earnings held 
up rather well through the depression and subsequent years. In 
fact, since 1929, State Commissions and the Federal Power 
Commission have been able to obtain rate reductions aggre¬ 
gating millions of dollars. Middle West Utilities, for example, 
which went into bankruptcy in 1932, actually had greater gross 
revenues from its electric and gas utilities in 1931 than it did 
in 1929 (based on figures reported in Moody’s Manual of Pub¬ 
lic Utilities (1935)). A substantial proportion of its “earn¬ 
ings” had been previously derived from intra-system purchases 
and sales at inflationary prices. As a whole, the electric utility 
industry had greater gross revenues in 1936 than it did in the 
year 1929. See “The Electric Light and Power Industry in the 
United States,” Edison Electric Institute Statistical Bulletin 
Number 9, 1941 at p. 39. The collapse of pyramided holding 
company systems, controlling scattered operating companies 
all over the United States, can only be attributed, therefore, to 
fundamental unsoundness. 
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lay, and retaining the controlling common stock for itself at 
little or no cost. As long as the public would buy the securi¬ 
ties, there was every incentive to employ the scheme to 
acquire any property no matter where located and irrespec¬ 
tive of the clear advantages of the property’s integr ation 
with adjacent properties. 

The “typical” pattern of the use of write-ups ih the 
acquisition of utility properties is seen in the Electric feond 
and Share system. As the Commission found in Electric 
Bond and Share Company , et al. t Holding Company Act 
Release No. 3750 (1942) (pp. 30-32), assets of the sub¬ 
holding companies organized by Bond and Share were re¬ 
corded on their books at sums considerably in excess of their 
cost to Bond and Share: 

“. . . the subholding company would then issiie to 
Bond and Share and associates senior securities (either 
notes or preferred stock) in a face amount more than 
sufficient to cover the cost of the assets turned oyer to 
the subholding company, and would also issue substan¬ 
tial amounts of common stock (having a majority of 
total voting power) against the company’s inflated 
investment account. Bond and Share and associates 
would sell to the public the senior securities, plus a 
bonus of common stock, for the approximate face 
amount of the senior security, thereby recouping all 
cash outlays; the promoters would then be left with 
substantial blocks of common stock at no cash cost 
(sometimes indeed with a cash profit) which they 
would divide among themselves .... Thus, Bond 
and Share would emerge with . . . complete control 
of the new corporation (and its subsidiaries) . . . and 
the execution of Bond and Share’s standard ‘service 
contract’ whereby Bond and Share . . . ‘took over the 
management of the company and its subsidiaries^’ 

“As a corollary to this method of financing the 
subholding companies there also invariably resulted a 
serious inflation in the accounts of the operating com¬ 
pany subsidiaries .... Since the assets receiyed at 
organization by the subholding companies were gener¬ 
ally entered in their book accounts at inflated figures, 
they were transferred by the subholding companies to 
the operating companies at sums embodying at least an 
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equivalent amount of inflation and sometimes a greatly 
increased amount. In this way there was passed over 
to the consumer the burden of supporting the watered 
capitalization of both operating company and the sub¬ 
holding company, while the public investors in the 
securities of the operating company and the subholding 
company who may have purchased their securities in 
reliance on balance sheets containing serious inflation 
were not informed thereof.” 

Write-ups and stock-watering have been associated 
with almost every conceivable form of holding company 
system transaction—the purchase of operating properties, 38 
mergers and consolidations, 39 voluntary reorganizations 
and recapitalizations, 40 the mere transfer of contracts from 
one company to another, 41 capitalization of excessive service 

38 A typical example is found in the organization of the 
Mohawk Hudson Power Company (Niagara Hudson Power 
Corporation system). The cost of the properties acquired was 
recorded at approximately $37,000,000 and afterwards written 
up to approximately $52,000,000—an increase of over $14,000,- 
000. Utility Corporations, 72-A, pp. 226-229. 

39 In the consolidation and mergers leading to the organi¬ 
zation of Georgia Power Company in 1927 (Commonwealth & 
Southern Corporation system), the new company emerged 
with a capitalization reflecting write-ups totaling $33,453,500. 
Utility Corporations, 72-A, p. 263. 

In the organization of Columbia Gas and Electric Corpora¬ 
tion in October, 1926, consolidating two predecessor companies, 
the new company emerged with an inflationary credit to sur¬ 
plus $69,979,000, the difference between the ledger value of 
all the net assets acquired and the value assigned to the stocks 
issued therefor. The Federal Trade Commission reported 
write-ups of the constituent companies of this system aggre¬ 
gating $104,833,000. Utility Corporations, 72-A, pp. 255, 302. 

40 A typical example is in the reorganization of the Omaha 
Electric Light and Power Company into the Nebraska Power 
Company in 1917. The capitalization of the Omaha company 
consisted of $3,789,000, but in the reorganization Electric Bond 
and Share caused Nebraska Power Company to issue securi¬ 
ties totaling $11,000,000. Utility Corporations, 72-A, p. 264. 

41 Thus, Associated Gas and Electric Corporation organ¬ 
ized service company affiliates and transferred to such com¬ 
panies service contracts with its subsidiaries obtained without 
cost to it at arbitrary values totaling $28,247,400. Utility 
Corporations, 72-A, p. 242. 
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and construction charges, 42 arbitrary appraisals by an affili¬ 
ated engineering staff or a supposedly “independent” ap¬ 
praiser, 43 the transfer of properties from one system com¬ 
pany to another at fictitious profits and the reflection of 
such fictitious profits in a write-up upon the books of both 
the transferror and transferee corporations, etc. 44 

2. Extent of Write-Ups m the Industry 

The Federal Trade Commission, in its investigation of 
the industry, found that, for the limited number of com¬ 
panies studied , write-ups exceeded 1.4 billion dollars^ The 
Commission found that the capital assets of operating com¬ 
panies were written up by 22.1%, sub-holding companies 

42 In the construction of its Valmont plant, Public Service 
Company of Colorado was required to pay to its holding com¬ 
pany, Cities Service Company, a total consideration exceeding 
the cost of construction by $6,358,539. Utility Corporations, 
72-A, pp. 202, 203. 

43 Viz., Northern States Power Company (Standard Gas 
and Electric Company system), recorded a write-up of $18,- 
378,207 in December, 1924. Utility Corporations, 72-A, p. 283. 
The Metropolitan Edison Company had three write-ups in five 
years, two while controlled by the Barstow interests and one 
under the control of the Associated Gas and Electric Con|ipany. 
The three write-ups aggregated $23,087,475. Utility Corpora¬ 
tions, 72-A, pp. 285-286. 

44 Middle West Utilities and Cities Service Companj- were 
particularly flagrant in this respect. Central and Southwest 
Utilities Company, a subsidiary of Middle West, was foilind to 
have inflationary items on its books of $32,337,000, of which 
approximately $23,000,000 arose through intercompany profits 
taken by the various Insull companies in the transfer of prop¬ 
erties. Utility Colorations, 72-A, pp. 239-240. 

The organization of Cities Service Power and Light 
Company in November, 1924, for the purpose of taking over 
a substantial proportion of utility securities held byjCities 
Service Company resulted in an intra-system “profit” of $59,- 
942,148. Cities Service Power and Light recorded the securi¬ 
ties on its books at 165% more than the amount recorcfed on 
the books of its parent, Cities Service Company. Utility Cor¬ 
porations, 72-A, pp. 240-241. 
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by 6.5 %, and holding companies by 9.6 % . 45 Not all the com¬ 
panies examined revealed write-ups, so that the percent¬ 
ages would be still larger if the write-ups were related only 
to those companies whose assets were written up in value. 
In many cases, if the write-ups in operating companies were 
deducted, little or no equity remained for the common stock. 
Yet it was on the foundation of this common stock that the 
holding company structure was based and its securities sold 
to the public. 

The write-ups by individual holding company systems 
are presented in the accompanying table prepared by the 
Federal Trade Commission. 46 


3. Write-Downs in the 1930’s 

In the years following 1929, economic events forced 
many holding company systems to eliminate some of the 
inflationary amounts placed on their books when the securi¬ 
ties were sold to the public. In 1931, for example, Electric 
Bond and Share Company wrote down the value of its se¬ 
curity holdings by $441,387,724. In 1932, Niagara Hudson 
Power Corporation wrote down its investments by $138,- 
869,250, representing the excess of the carrying value of its 
investments over the book values of the securities at the 
dates of acquisition. 47 

In August, 1938, The United Corporation wrote down 
the carrying value of its investments from $581,285,000 to 
$144,528,000—the market value as of December 31,1937— 
thus recognizing the huge loss of $436,756,943. Since then, 
the decline in the market value of its assets has continued 
unchecked. As of March 31, 1942, the market value of 
United’s assets was approximately $49,131,875, as com- 


43 Utility Corporations, 72-A, pp. 298-304. 

46 Id. at p. 302. 

47 Id. at pp. 302-304. 



Suranary of write-ups, improperly capitalized intangibles, and 
included in the capital assets of the top holding, subholding, and 


inflation 

operating 


companies at the final dates of examination, and gross totals of such write-ups 


Group 

Electric Bond & Share Co. 

American Power & Light Co. 

and subsidiaries 
Electric Power & Light Corp. 

and subsidiaries 
National Pow-r & Light Co. and 
subsidiaries _ 

Total Electric Bond 4 Share Co.” 
Group $ 

Amer. Gas & Elec. Co. 4 subs. 1/ 
Assoc. Gas 4 Elec. Co. & subs. 

Cen. Pub. Service Co. 4 subs. 
Cities Service Co. 4 subs. 

Columbia G<*s 4 Elec. Corp. 4 subs. 
W.B. Foshay Co. 4 subs. 

Middle We3t Util. Co. 4 3ubs. 

New England Power Assoc. 4 subs. 
Niagara Hudson Power Corp. 4 
subs. 

T>*e North American Co. 4 subs. 
North American Light 4 Power Co. 
Southeart>.rn Power 4 Light Co., 

4 subs. 

Standard Gas 4 Elec. Co. 4 subs. 
Stone 4 Webster, Inc. 4 subs. 
Tri-Utilities Corporation 
United Gas Improvement Co. 4 subs. 
Utilities Power 4 Light Corp. 


Top holding 
Companies 
$ 8,434,274 


Subholding Operating 
Companies Companies 


5,555,090 93,587,857 
42,341,947 62,531,513 
3,723,958 47,526,594 


Total 
374^,274 ■ 

99,142,947 

104,873,465 

51,250,552 


8,484,274 

2,500,000 

33,362,152 

35,557,283 

47,033,495 

3,020,281 

34,938,204 

19,492,089 

1,240,538 

4,223,390 

23,180,934 

42,632,184 

5,400,000 

7,453,049 

4.902.292 


$ 51,620,995 

99,269,739 

15,838,899 

92,495,983 

2,978,651 

33,557,720 


33,410,002 

1,862,349 


3,132,065 

5,263,498 


$203,645,969 4 
85,992,660 
119,830,177 y 

134,057,442 
52,487,250 
4,985,312 
42,576,808 
20,469,857 

47,768,670 
21,909,500 


79,971,253 

36,854,529 

3,391,695 


13,940,084 10,290,501 


263,751, 

88,492, 

252,462, 

15,838, 

262,110, 

102,499, 

8,005, 

111,072, 

39,961, 


238 

660 

11C 2/ 

899 

708 

396 

593 

732 

946 


82,419,210 

27,995,239 

23,180,934 

122,603,437 

45,386,594 

8,655,193 

7,453,049 

24,230,585 

4,902,292 


Total 

Percent to total 


$273,420,165 

18.3 


$353,370,035 $864,231,623 ^1,491,021,823 
_ 23.758.0 I 100 


1/ Subsidiary of Electric Bond & share Co. 

fl 


3/ Includes write-ups of $39,980,716 recorded on the books of companies of 
England Gas & Electric Association for consolidated balance sheet purpoi 


the New 
ses only. 


Nc.+, 3 - Including write-ups in 1929 of $399,201,827 in the investments of Electric 
3r,nd & Share Co. and $140,109,788 in the investments of Niagara Hudson Power Corpora¬ 
tion, the total write-ups for all companies examined amount to $2,030,335,438. 
however, Electric Bond & Share Co. subsequently wrote down its investments 
$441,387,724 and Niagara Hudson Power Corporation subsequently wrote down its invest¬ 
ments $138,869,250. 
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pared with the liquidating value of its preferred stock of 
$124,435,608, 48 On a market basis, the preferred stock was 
“under water” by over $75,000,000. 

The organization of The Commonwealth & Southern 
Corporation in 1929-1930, was characterized by a Write-up 
in excess of $531,000,000 over the carrying value of assets 
on the books of Commonwealth’s predecessor companies. 
Only three years later, in 1933, it became obvious that such 
inflated carrying values were absurd, and the holding com¬ 
pany wrote down its investments by approximate^ $563,- 
000 , 000. 49 

Since the Act became effective, and prior to December 
31,1941, operating companies subject to this Commission’s 
jurisdiction have eliminated nearly three fourths of 4 billion 
dollars of “water” from their properties. Holding conjipanies 
have eliminated over a billion dollars of “water” ai|d have 
created reserves for future write-downs of more than one 
half billion dollars. After eliminating intercompany dupli¬ 
cation, the total amount of water eliminated from the ac¬ 
counts of holding company systems has amounted to over 
two billion dollars. Much of this was done without direct 
compulsion, but in anticipation of possible orders of this 
Commission, the Federal Power Commission, or the state 
regulatory agencies. In not a single instance has there been 
an attempt to seek judicial review of any such accounting 
requirement imposed by this Commission. Section 11(b)(2) 
of the Act, directed toward corporate simplification and the 
removal of undue complexities in holding company systems, 
is a principal statutory basis underlying these necessary 
adjustments. 

---------- 

48 The United Corporation , Holding Company Act Release 
No. 3592 (1942). 

49 The Commonwealth & Southern Corporation, Holding 
Company Act Release No. 34-32 (1942). 
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4. Competition for Scattered Properties and the 
Resultant Inflation of Assets 

Overcapitalization of utility operating and holding 
companies also resulted from excessive prices paid for the 
acquisition of operating properties. Throughout the late 
’20’s, rival holding company systems engaged in keen com¬ 
petitive bidding for additional properties and, in many 
cases, paid extravagant amounts for voting stock represent¬ 
ing control. 

The attitude of the competitors in utility empire build¬ 
ing is illustrated by the reported reply of Samuel Insull to 
shocked protests at the price offered for a particular prop¬ 
erty: 

“Hell’s bells! I am not paying for the property, but 
for location. You can’t pay too much when you figure 
what you can take out of the properties in the fu¬ 
ture.” 30 

A typical instance of the results of such competition is 
reflected in the fight between The United Gas Improvement 
Company and the Associated Gas and Electric Company 
for the control of General Gas and Electric Corporation, a 
holding company controlling properties in Pennsylvania, 
New Jersey, New York, Florida, and other states. In order 
to acquire control of General Gas, Associated Gas and Elec¬ 
tric paid $49,923,855, or $472 per share for the stock of 
another company controlling General Gas, which stock had 
a book value of $314,614, or $2.97 per share. The price paid 
was 159 times the book value of shares purchased. This 
extravagant purchase resulted in Associated’s winning the 
battle for control of these properties, and The United Gas 
Improvement Company thereupon sold its large minority 
interest in them to Associated at a price which netted United 
Gas a profit of approximately $9,300,000. 51 


50 Quoted in Bauer and Gold, The Electric Poicer Industry 
(1939) p. 152. 

51 Utility Corporations , 72-A, pp. 64-75. 
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Conservative elements within the utility industry have 
strongly condemned the frantic bidding and excessive prices 
paid for properties. Samuel Ferguson, president of the 
Hartford Electric Company, wrote as early as 1926: 

“In defense of the practice of purchasing operating 
companies at from several times the face value of their 
existing capitalization, and consolidating them into a 
new company on the basis of the purchase pricej it has 
been urged that the customer cannot be affected by 
the number of pieces of paper issued by the new com¬ 
pany, since he is protected by the limitation of earnings 
to a fair return on the value of the property. Theoreti¬ 
cally, this is so, but practically he does not have a full 
protection from injury unless injury is by definition 
limited to the rates charged. The injury from inade¬ 
quate service and the inability of a company to care 
for the growth of a community is quite as real, and 
often much more serious, and yet this must be the 
result in the case of an overcapitalized company which, 
through its limitation to a reasonable return on the 
property value, has earnings insufficient to maint ain its 
credit .... 

“What the public sees is that only a comparatively small 
fraction of the purchase price is represented by what 
the company receives for the stock at the time of issue 
and that the new owners must of necessity earji a re¬ 
turn on the whole of the price paid; therefore, ijegard- 
less of the soundness of the reasons which may ijustify 
the transaction, it is only natural to expect that the 
public will insist on being convinced that its interests 
are fully safeguarded, and apparently it does not today 
feel at all sure that such is the case.” r ' 2 
The effects of excessive prices paid for properties have 
been continuing, including pressure to wring the maximum 
of income from the costly property, the write-up of oper¬ 
ating company assets to correspond to the price, inadequate 
depreciation, maintenance of high rates, etc. Consequently, 
regulatory agencies are now requiring that such excess 
costs, representing purchases at inflated prices, be rapidly 


52 Quoted in William Z. Ripley, Main Street and Wal\ Street 
(1926) p. 327-328. 
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amortized or written off the books." 3 Frequently, these re¬ 
quirements will have a serious effect upon the pyramided 
structure above and will necessitate corresponding drastic 
adjustments in the capital structure of the holding company. 


The results of such overcapitalization and inflation in 
both operating companies and holding companies is that the 
public is caught on one or both horns of a dilemma. In the 
long run, investors will be subject to losses corresponding 
to the overcapitalization, or the consuming public will be 
required to pay excessive rates to maintain the inflated 
capitalizations. In most cases, probably, both groups have 
shared the burden in that higher rates have served to mini¬ 
mize investor losses. To the extent that high rates are main¬ 
tained, they stand in the way of industrial, commercial, 
agricultural, and residential development within the service 
territory. 54 

C. The Effect of Pyramiding and Overcapitalization on 
Investors and Consumers 

The importance to the pyramided top holding company 
of comparatively small differences in the revenues derived 
from operating companies creates a strong incentive to in¬ 
crease operating company income unfairly and to obtain 
illegitimate revenue directly by the exaction of exorbitant 
service, management, and other fees. Under such circum¬ 
stances “. . . few men could be relied on to devote their at¬ 
tention to prudent management of the operating companies, 
because the speculative element is so overwhelming.” 55 In 


53 St. Croix Falls Minnesota Improvement Company, Fed¬ 
eral Power Commission, Opinion No. 72 (1942). 

54 The effect of low rates upon the economic development 
of the territory served is strikingly illustrated in the territories 
of the Tennessee Valley Authority and the Bonneville Power 
Authority in the Pacific northwest. 

55 Utility Corporations, 72-A, p. 860. 
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addition, as pointed out below, the overcapitalized structure 
of both operating companies and holding companies resulted 
in constant pressure to exact every possible dollar from op¬ 
erating companies in order to support the outstanding in¬ 
flated capitalizations. The existence of these forces, in addi¬ 
tion to other accompanying pressures, led to many serious 
abuses in the industry. In Section 1(b) of the Act, Congress 
found that the national public interest, the interest of in¬ 
vestors and consumers, is or may be adversely affected when 

securities are issued on the basis of fictitious or 
unsound asset values having no fair relation to the 
sums invested or the earning capacity of the properties 
and upon the basis of paper profits of intercompany 
transactions, or in anticipation of excessive revenues 
from subsidiary public utility companies; wh^n such 
securities are issued by a subsidiary public utility 
company under circumstances which subject such com¬ 
panies to the burden of supporting an overcapitalized 

reduc- 


« 


structure and tend to prevent voluntary rate 
tions. 


it 


1. The Maintenance of High Rates 

The necessity of servicing “watered” securities and 
the existence of the pyramid, highly sensitive to every 
change in operating company income, made many holding 
company managements resist any rate reduction and engage 
in protracted and costly rate controversies even when such 
reductions were required in fairness to consumers. In the 
case of write-ups, their effect, as Professor Barnes of Yale 
University has pointed out, 

“. . . was always a distortion of the true rate of earn¬ 
ings, forestalling criticism of rates as too high, con¬ 
stituting an obstacle to any reduction in earnings, and 
permitting the company to conceal its true financial 
condition ... it may safely be affirmed that the net 
effect was to keep the level of charges to consumers 
higher than they would otherwise have been. If the 
connection between write-ups and rates were not more 
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direct, as it usually was, the deterioration in the in¬ 
vestment standing of utility securities could be expected 
to produce first an increase in the cost of capital and, 
ultimately, a higher rate of return and higher charges 
to consumers.” 56 

2. The Pressure to Maintain Extreme Leverage in 
Operating Company Security Structures. 

A striking factor in connection with the capitalization 
of utility operating companies is the high percentage of debt 
and preferred stock securities, which involve fixed interest 
or dividend requirements, as against common stock equity 
securities. 57 The extreme proportion of debt and preferred 


56 Barnes, The Economics of Public Utility Regulation 
(1942) pp. 143-144. See also Utility Corporations, 72-A, p. 327 
and Bonbright and Means, The Holding Company (1932) pp. 
163-174. 

57 The following table shows on a consolidated basis the 
ratio of debt and preferred stock securities to net depreciated 
assets, per books, of eleven large holding company systems: 

Ratio of Consolidated Debt, Preferred Stock and Other 
Senior Claims to Net Depreciated Assets of 11 Large 
Holding Company Systems at December 31,1941 


°/o 

Electric Power & Light Corporation 

(Electric Bond and Share) . 87.6 

American Power & Light Company 

(Electric Bond and Share) . 93.9 

Associated Gas and Electric Corporation.100.0 

Cities Service Company. 86.6 

The North American Company . 73.1 

Standard Gas and Electric Company. 93.5 

National Power & Light Company 

(Electric Bond and Share) . 79.1 

Columbia Gas & Electric Corporation. 70.4 

The United Gas Improvement Company. 57.0 

The Middle West Corporation*. 74.2 

The Commonwealth & Southern Corporation. 84.8 


♦Exclusive of Central Illinois Public Service Company 

These ratios are based on book assets and are not adjusted 
for the known “water” existing in asset accounts or for the 
inadequate depreciation reserves characteristic of most electric 
and gas utility holding company systems. 
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stock securities characterizing the electric and gas utility 


industry appears to be due to a number of factors, inc 
principally: 


uding 


(1) The efforts of holding company promoters to 
secure control of utility systems with as little invest¬ 
ment as possible; debt and preferred stock securities 
were normally non-voting, and control could be obtained 
and retained more easily if the amount of ccjmmon 
stock outstanding was relatively small; 

(2) Extreme leverage in operating company com¬ 
mon stock was considered desirable in the boom days, 
since it presented speculative possibilities appealing to 
the high finance psychology of the times and to the over- 
optimistic expectations of the promoters. 

(3) Even subsequent to the acquisition of an op¬ 
erating company by a holding company system, the 
pressure still remained to maintain thin equity com¬ 
mon stocks and their extreme leverage characteristics. 
The holding company’s financial condition has been 
so poor, generally speaking, and the public has such 
little confidence in its securities that most holding com¬ 
panies are not in a position to serve as a financing 
medium for their subsidiaries or to supply them with 
additional equity capital. 58 Since the holding company, 
typically owns and insists upon continuing to own all 
the common stock of the operating company, the latter 
company is prevented from doing any equity financing 
whatsoever. Thus, except for the retention of earnings 
in the business, the operating company, tied to a sick 
holding company system, is faced with the prospect of 
issuing only senior securities for new capital require- 


58 M. H. Waterman, “Public Utility Financing 1930-1935,” 
Michigan University School of Business Administration, Mich¬ 
igan Business Studies, Volume VII, No. 4 (1936) pp. 558-560. 

Even prior to 1935, the studies of Dr. Harold G. Moulton, 
of The Brookings Institution, summarized in The Formation of 
Capital (1935), showed that very little of the money invested 
in holding company securities went into productive capital for 
operating companies. See Report of the Senate Committee on 
Interstate Commerce on the Public Utility Company Act of 
1935, S. Report No. 621,74th Cong., 1st Sess. (1935), pp. 15-16. 
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merits. 59 This impasse can be broken by the enforce¬ 
ment of the integration and simplification require¬ 
ments of the Act which will either release the operat¬ 
ing company from the control of the holding company 
or result in the latter’s rehabilitation so that it is in a 
position to supply its subsidiaries with equity capital. 

In sharp contrast to the position of holding com¬ 
pany securities, senior securities of operating com¬ 
panies are among the prime securities of the invest¬ 
ment market today ana are selling at the most favor¬ 
able basis in utility history. There is little question 
that an operating company comprising a strong re¬ 
gional integrated system—the objective of the Act— 
has no need for financial assistance from any holding 
company. 

(4) Excessive leverage in operating company se¬ 
curity structures continues to hold a strong attraction 
for the holding company. By and large, the holding 
company has required its operating subsidiaries to 
finance new capital additions by the issuance of debt 
rather than equity securities. 60 It thus obtains 3% to 
5 % debt money and garners for itself, as the leverage 


50 See also the statement of Commissioner Robert E. Healy 
to Leon Jourolmon, Jr., Chairman of the Committee on Prog¬ 
ress in Public Utility Regulation for the National Association 
of Railroad and Utilities Commissioners (Securities and Ex¬ 
change Commission Release, December 12,1940): 

“Also in a number of instances operating companies are 
unable to undertake new financing necessary for new con¬ 
struction because they are tied to the holding company. These 
include those instances where operating companies need addi¬ 
tional facilities, where, due to the policy of the holding com¬ 
pany, the operating company has outstanding issues of bonds 
and preferred stock which are disproportionately large; where 
the needed new money should be raised on common stock; 
where the holding company has neither the money nor the 
credit needed in order to subscribe for common stock, and 
either cannot or will not permit anyone else to do so.” 

60 C. W. Kellogg, president of the Edison Electric Insti¬ 
tute, estimates that, for the twelve months ended June, 1942, 
the securities sources of new capital were as follows: 

Bonds .$94,361,000 

Preferred Stock . 33,486,000 

Common Stock . 6,732,000 

See 10 Edison Electric Institute Bulletin , June, 1942, at p. 209. 
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holder, the difference between such amounts and the 
6% or 7% which regulatory authorities permit as the 
“fair rate of return* on the principal investment. In 
many cases, the introduction of further leverage ele¬ 
ments, coupled with visions of another boom period, 
represents the holding company’s only hope of achiev¬ 
ing an equity in the earnings of the underlying com¬ 
pany. 

This Commission and other regulatory agencies have 
acted to forestall the issuance of further burdensome senior 
securities for operating companies, 61 but have encountered 
considerable difficulties. In the Virginia Public Service Gen¬ 
erating Company 63 and Ohio Public Sewice Company 63 
cases, for example, the Commission was forced to Approve 
the creation of additional corporations with unbalanced se¬ 
curity structures, because the operating companies involved 
were unable to finance capital additions necessary in the 
public interest. 

Relief from these pressures will only be obtainet} by the 
corporate simplification and the elimination of th^ heavy 
pyramiding and leverage characteristics of holding cqmpany 
systems. 64 

3. Excessive Service Charges 

One of the principal motives in the acquisition of utility 
properties by holding company systems was the opportunity 

01 See Consumers Power Company, 6 S. E. C. 444 (1939); 
El Paso Electric Company, 8 S. E. C. 366 (1940). 

62 6 S. E. C. 419 (1939). 

C3 Holding Company Act Release No. 3428 (1942). 

C4 In the El Paso Electric case, supra note 61, at 392, the 
Commission referred to a staff study of the capital structures 
of a representative group of operating companies, paitt or all 
of whose common stocks are outstanding with the public. The 
Commission noted that the capital structures of these operating 
utility companies “have a materially smaller proportion of 
funded debt to total capital and surplus than most subsidiaries 
of registered public utility holding companies.” 
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which each new property presented for exploitation through 
excessive service charges. 64 ' 1 The Federal Trade Commission 
investigation revealed that service contracts have been an 
important source of revenue to holding companies. The 
following summary figures from the Federal Trade Com¬ 
mission Reports are typical of the relation of the fees 
charged to the costs of performing the work. 63 It should be 
noted that these costs, as regards their necessity and genu¬ 
ineness, were not checked by the Federal Trade Commission, 
and, if too high, the rate of profits noted below is under¬ 
stated. 

“. . . Associated Gas & Electric System in a little 
more than 5 years, 1924 to 1929, had net income of over 
6M> millions for management and construction service 
alone, or 193 percent net profit on service costs, and 
that in addition it had servicing income on merchan¬ 
dising, purchasing, and other services. 

Electric Management & Engineering Corporation, 
a fully owned subsidiary of National Electric Power 
Co., in a period of about 4 1 /-> years, 1925 to 1929, re¬ 
ceived a minimum net profit from servicing of $2,867,- 
000, including servicing fees received from the sub¬ 
sidiaries of National Public Service Corporation, or 
171 percent net on costs. This was equivalent to 32 per¬ 
cent of the total amount of dividends which the holding 
company, National Electric Power Co., received from 
all its subsidiaries during this period. 

Stone & Webster Engineering Corporation of the 
Stone & Webster group in 4 V* years (July 1, 1928, to 


C4rt In Section 1(b) of the Act, Congress found that the na¬ 
tional public interest the interests of investors, and the interest 
of consumers are or may be adversely affected 

“. . . when subsidiary public-utility companies are sub¬ 
jected to excessive charges for services, construction work, 
equipment, and materials, or enter into transactions in 
which evils result from an absence of arms-length bar¬ 
gaining or from restraint of free and independent com¬ 
petition; when service, management, construction, and 
other contracts involve the allocation of charges among 
subsidiary public-utility companies in different States so 
as to present problems of regulation which cannot be dealt 
with effectively by the States . . . .” 

6:1 Utility Corporations, 72-A, pp. 662-663. 
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Dec. 31, 1932) had total gross servicing income of a 
little over $15,000,000, representing about 92 percent 
of its total gross income. Total net earnings of tl^e cor¬ 
poration for the period, before deducting Federal in¬ 
come taxes, were more than $4,600,000, or about 24 
percent on total expenses. However it distributed to 
certain officers and employees above their regular fixed 
salaries over $1,500,000 in contingent salaries and 
charged the same to operating expenses. 

Byllesby Engineering & Management Corporation, 
servicing the Standard Gas & Electric group, had a 
total net income (almost wholly servicing) during the 
11 years, 1919 to 1929, inclusive, of over $17,000,000, 
distributing in dividends nearly $16,900,000 to its one 
stockholder, Standard Gas & Electric Co. Its lowest 
ratio of net income to operating expenses was 51 per¬ 
cent in 1928, and its highest 154 percent in 1919. 

From 1926 to 1932, inclusive, Columbia Engineer¬ 
ing & Management Corporation collected fees frc)m the 
affiliated Columbia Gas & Electric group for engineer¬ 
ing and management servicing amounting to nearly 
$15,500,000, on which it incurred expenses of slightly 
over $7,500,000, realizing a net profit on costs of serv¬ 
icing of 106 percent. 

Buffalo, Niagara & Eastern Power Corporation 
received from its subsidiary companies over $5,300,000 
as servicing fees from July 1, 1926 to July 31, 1929. 
Its costs on this servicing was slightly over $3,100,000, 
leaving it a net profit of about 72 percent on costj 

Fees for servicing received by the North American 
Light & Power Corporation and its successor company, 
from 1924 to 1929 inclusive, amounted to about $4,- 
600,000. For only 1 year, 1927, were the expenses for 
this servicing available. The fees for that year 
amounted to $760,000 and the cost of rendering the 
services $356,000, a net profit on cost of 113 percent. 

Electric Bond & Share Co. had a total servicing 
income in 1927 of $9,373,000 and in 1931 of $11,248,- 
000. Of this there was a net profit in 1927 of $4,969,- 
000, or 113 percent on costs, and in 1931 $5,701,0f>0, or 
103 percent on costs. 

W. S. Barstow & Co., Inc. (New York), and its 
subsidiary W. S. Barstow Management Association, 
Inc., both servicing organizations for affiliated com¬ 
panies, had for the 3 years and 9 months, 1924 to Sep- 
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tember 30, 1927, a combined net income (98 percent 
attributable to servicing fees) of $4,004,000, or 321 
percent on expenses. Of this total net income $2,122,000 
was distributed to 15 officers and employees as so-called 
‘extra compensation’, and in addition 1 of the 15 re¬ 
ceived $653,000 under an income-sharing contract, the 
latter individual receiving almost one-fourth of the 
total net income under these two forms of extra dis¬ 
tribution.” 

Investors were injured by excessive service charges 
equally with consumers. Bondholders and preferred stock¬ 
holders of operating companies obviously suffer a dilution of 
their earnings coverage, since service fees, as operating ex¬ 
penses, are paid to the holding company prior to the pay¬ 
ment of interest and dividends. Minority stockholders are 
even more directly injured, since income which might other¬ 
wise be paid as dividends to all stockholders is diverted to 
the holding company under the guise of “operating ex¬ 
penses.” Holding company security holders, though tem¬ 
porarily benefited by the receipt of unwarranted income, 
were, paradoxically, injured most of all, since securities 
were sold to them upon the basis of a holding company in¬ 
come temporarily inflated by exorbitant servicing profits. 

The experiences of investors in the former Utilities 
Power and Light Corporation (now Ogden Corporation) in¬ 
dicate how investors were misled into purchasing holding 
company securities upon the basis of income inflated by un¬ 
fair servicing profits. In 1927, an issue of $20,000,000 of 
debentures of this corporation was sold to the public on the 
representations of a total corporate income of $2,136,933. 
Of this total, $1,719,063 constituted servicing profits and 
profits on the sale of securities. In 1929 the holding company 
issued and sold $36,000,000 more of such debentures to the 
public. In that year, $2,500,000 out of a reported income of 
$7,525,322 represented servicing profits. During the same 
period substantial amounts of preferred stock were sold on 
the basis of these questionable earnings. 66 


66 Utility Corporations, 54, pp. 1026-1067. 
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When public opinion stepped in to stop such “milking” 
of operating company properties, the remaining income 
available to the holding company was frequently insufficient 
to meet interest and dividend requirements on its outstand¬ 
ing securities. Bankruptcy, the accumulation of heavy un¬ 
paid dividend arrears on preferred stock, or, at a minimum, 
the cessation of common dividends became inevitably. 

This Commission’s somewhat incomplete study ofj serv¬ 
ice charges shows that in excess of $60,000,000 a year was 
extracted from operating companies during the period of 
unregulated holding company control. The contrast today 
is unmistakable. Figures submitted by service companies 
under this Commission’s jurisdiction indicate that annual 
charges to operating companies are now approximately 
$20,000,000 a year, or a saving of approximately $40,- 
000,000 a year to consumers and operating compary in¬ 
vestors, as a result of the joint efforts of State and Federal 
regulatory commissions. 67 Even these charges appear to be 
excessive in many cases, and the Commission has instituted 
proceedings against certain holding company systems in an 
effort to moderate the amounts taken from operating com¬ 
panies. In cases where the holding company is overcapi¬ 
talized, or otherwise has a complicated corporate structure, 
the Commission has encountered strong resistance to the 


reduction of such service charges. 


4. Inadequate Depreciation 

The requirements of the pyramided and overcapitalized 
holding company structure for income from subsidiaries and 
the magnified effect of such income upon the common stock 
of the top holding company has also resulted in a serious 
under-depreciation of the electric and gas utility industry. 
If the annual accruals for depreciation are understated, 


07 Statement of John W. Houser, Proceedings of the Na¬ 
tional Association of Railroad and Utilities Commissioners 


(1941) p. 352. 
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there is a corresponding overstatement of net income and 
earned surplus. Investors are given a false impression as to 
earning capacity and the coverage of their securities. More¬ 
over, if the overstated earnings are paid out in dividends, 
the financial standing of the company is jeopardized and its 
capital may be impaired. The failure to accrue sufficient 
amounts for depreciation also results in an inadequate de¬ 
preciation reserve and as a consequence the net book value 
of the company’s assets becomes exaggerated. In effect, in¬ 
adequate depreciation constitutes a subtle way of “water¬ 
ing” stock. The stockholder is paid back his capital in the 
form of alleged dividends—the stock, however, remains on 
its books at its full value even though assets reflecting its 
full value have been drained from the company. Further¬ 
more, inadequate depreciation leads to the issuance and sale 
of further senior securities which might have been unneces¬ 
sary had the cash been retained within the business and used 
for plant expansion. 

A major instance of inadequate depreciation as well as 
failure to retire abandoned property was presented by the 
financial condition of Middle West Utilities Company and 
subsidiaries subsequent to the bankruptcy of this system in 
the early thirties. The receivers of Middle West found 
grossly inadequate depreciation reserves and, in this con¬ 
nection, made the following statement: 

“... Insufficient depreciation charges during past 
years had in many cases failed to create a proper 
amount for depreciation reserve against which there 
could be charged various abandoned properties which, 
as a result oi most careful surveys, was ascertained 
prior to closing the books for the year 1932. In certain 
instances it therefore was, or will be, necessary to cre¬ 
ate capital surplus through the reduction of common- 
stock capital against which such property abandon¬ 
ment can be charged. . . . 

“Declining earnings, the insufficient provisions for 
maintenance and depreciation made by many of the 
operating companies and the lack in many instances of 
adequate reserves against which to write off obvious 
losses in abandoned properties, investments, inven- 
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tories, etc., has necessitated a careful review of divi¬ 
dend payments; and as a result, your receivers, in con¬ 
junction with various boards of directors, have already 
during the first year of their administration found it 
necessary to modify, for the present at least, dividend 
disbursements of companies under their management 
to the aggregate extent of over $12,500,000 annually, 
and additional revisions will be necessary. . . . | 68 

Depreciation practices in the electric and gas utility in¬ 
dustry have a relatively unique characteristic among Amer¬ 
ican industries in that the depreciation reported for corpo¬ 
rate purposes differs very substantially from depreciation 
claimed or allowed for Federal income tax purposes. This 
is true even though there are many reasons in the case of 
utility companies which suggest that the amount of depre¬ 
ciation for income tax purposes is generally less than a, con¬ 
servative management would find necessary for corporate 
purposes. 

A recent published study of the Public Utilities Divi¬ 
sion of this Commission entitled “Depreciation and Divi¬ 
dend Statistics of Electric and Gas Subsidiaries of Regis¬ 
tered Holding Companies, 1930-1940”, indicates that the 
difference between depreciation for tax and depreciation for 
corporate purposes for some 168 companies for the period 
1930-39 amounts to $618,944,000. These statistics also show 
that if depreciation accruals for purposes of Federal income 
tax more accurately reflected the actual accruing deprecia¬ 
tion, such companies paid out approximately $273,000,000 
more in dividends in 1930-40 than they actually earned. 

The implications which may be drawn from thesu fig¬ 
ures as to the inadequacy of depreciation among holding 
company systems is reenforced by the fact that withi:i the 
last three years most of such companies have sharply in¬ 
creased their annual accruals for depreciation. These in¬ 
creases have resulted both from the insistence of Federal 
and state regulatory authorities for more adequate depre- 

68 Utility Corporations, 72-A, pp. 502-503. 



48 


/ 


ciation and from management’s own belated recognition of 
• the ill effects of inadequate depreciation upon investors and 
consumers. Philadelphia Electric Company, a subsidiary of 
The United Gas Improvement Company, recently agreed to 
“freeze” a reported earned surplus of $10,000,000 and to 
increase its depreciation accruals by over $1,000,000 a year, 
following this Commission’s investigation of the adequacy 
of its depreciation practices. 69 Georgia Power Company, a 
subsidiary of The Commonwealth & Southern Corporation, 
agreed to increase its depreciation reserve by an amount in 
excess of $13,000,000—a deficiency represented by excessive 
dividends paid to its holding company in past years. 70 

Comparable changes are required throughout most of 
the industry and represent a phase of the needed readjust¬ 
ment of the corporate structure of holding company system 
companies. 


5. The Pressure to Create “Deep Rock” Situations 

The marginal position of holding companies in their 
operating subsidiaries, as a result of the ownership by the 
holding company of only a thin-equity common stock, has 
caused many holding companies to attempt to strengthen 
their positions by requiring the operating company to issue 
debt securities to them. These debt securities, ranking 
ahead of the publicly-held preferred stock, were, character¬ 
istically, issued for dubious considerations, e.g., holding 
company loans to enable the subsidiary to pay dividends to 
the holding company, to embark on ventures primarily for 
the holding company’s benefit, to bolster an initially in¬ 
adequately capitalized company, advances based on doubt¬ 
ful claims for management and supervision fees, etc. In 
Taylor v. Standard Gas and Electric Company , 306 U. S. 


69 Philadelphia Electric Company, Holding Company Act 
Release No. 3117 (1941). 

70 The Commonwealth & Southern Corporation, Holding 
Company Act Release No. 2586 (1941). 
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308 (1939) (the “Deep Rock” case), the United States Su¬ 
preme Court held that, under circumstances involving com¬ 
parable abuses of a subsidiary, holding company debt must 
be subordinated to the public-held preferred stock of the 
subsidiary company. A large number of other holding com¬ 
pany systems have substantial debt claims against operat¬ 
ing companies of similar dubious nature. The protection 
of publicly-held preferred stock requires a careful considera¬ 
tion of the fairness of such holding company claims and pre¬ 
sents one of the most difficult problems in the needed cor¬ 
porate simplification of holding company systems. Signifi¬ 
cantly, such claims occur most frequently in highly pyra¬ 
mided holding company systems where the equity of the 
holding company in the common stocks of its subsidiary com¬ 
panies is small and in danger of being wiped out. 


Discordant Property Acquisitions 

A. Irrational Organization of the Industry 

The previous sections have emphasized that the lure 
of magnified profits through pyramiding and the use of 
pyramiding and write-ups to acquire control of scattered 
properties at a “shoe-string” investment motivated the 
building of many utility holding company systems. It is 
true, of course, that many mergers and consolidations of 
operating properties in the utility industry have resulted in 
a considerable integration and coordination of adjacent 
properties. To the extent that such adjacent properties 
were brought together into a single integrated system by 
the merger of the earlier small units into larger ones or by 
holding company acquisition, the public interest may have 
been served. The basic trouble lay not in such acquisitions 
but in the purchase of scattered utility properties and in 
the badly discordant groupings of properties between sys¬ 
tems. 
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Many acquisitions or consolidations of property by 
holding company systems were not planned from the stand- 
point of public requirements. 

In this connection, the National Power Policy Commit¬ 
tee found: 

“The growth of the holding company systems has 
frequently been primarily dictated by promoters' 
dreams of far-flung power and bankers' schemes for 
security profits, and has often been attained with the 
great waste and disregard of public benefit which might 
be expected from such motives. Whole strings of com¬ 
panies with no particular relation to, and often essen¬ 
tially unconnected with, units in an existing system 
have been absorbed from time to time. The prices paid 
for additional units not only have been based upon in¬ 
flated values but frequently have been run up out of 
reason by the rivalry of contending systems. Because 
this growth has been actuated primarily by a desire 
for size and the power inherent in size, the controlling 
groups have in many instances done no more than pay 
lip service to the principle of building up a system as an 
integrated and economic whole, which might bring 
actual benefits to its component parts from related op¬ 
erations and unified management. Instead, they have 
too frequently given us massive, overcapitalized or- 

f anizations of ever-increasing complexity and steadily 
iminishing coordination and efficiency." 71 

The scramble of rival holding company systems to ac¬ 
quire local operating utilities has resulted in undesirable 
operating conditions. The National Power Survey Map, 
“Service Areas of Principal Electric Utility Systems in the 
United States" (1935), published by the Federal Power 
Commission, reveals that operating properties owned by 
rival holding companies stretch out across territories in a 
crazy quilt fashion, irrespective of the power needs of the 
area served and the needed integration of operating prop¬ 
erties. 

The results of rival holding company acquisition of 
utility properties, irrespective of the system's ability to in- 


71 Supra note 8, at 55-56. 
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tegrate the property with adjacent ones, has prevented re¬ 
gional integration, has made power more costly, and has 
blocked the proper coordination of power resources. 72 In 
illustration of the irrational organization of the industry, 
William 0. Douglas, as Chairman of the Securities and Ex¬ 
change Commission, pointed out: 

“For example, an area in a Middle Western state, ideally 
suited to the operation of a single system or at the most 
two systems, is actually served by a half a doz^n op¬ 
erating companies controlled by as many holding com¬ 
panies. Waste results; power costs are unnecessarily 
high; returns to investors are affected; and the sta¬ 
bility and efficiency of each of the operating units are 
unnecessarily diminished. . . . One of these companies 
recently built a new generating plant to provide for a 
load of less than 10,000 kilowatts. It was located some¬ 
what less than 25 miles from a large efficient plant of 
a neighboring company which had ample capacity to 
supply this load. In all probability, if these companies 
were integrated, duplication would not have] been 
needed. 

“Such apparently uneconomic developments often 
flow from the strategy of immediate expediency, nur¬ 
tured by individual system rivalaries.” 73 

In many areas, rival systems have checkmated each ether’s 
possibilities of integrating adjacent properties and have 
thus prevented the most efficient utilization of the poWer re¬ 
sources of the territory. Each one jealously guards itls own 
preserve and will not permit the other to coordinate the util¬ 
ity assets of the area into an integrated system. 

72 See address of Commissioner Sumner T. Pike, Securi¬ 
ties and Exchange Commission, before the New York Securi¬ 
ties Dealers Association, March 7, 1941. Commissioner Pike 
pointed out that the State of Ohio, for example, is split up into 
more than 50 isolated islands of separate utility properties 
owned by rival holding company systems and that in 1 many 
cases system properties are separated from each other by inter¬ 
vening properties of other companies. 

73 William O. Douglas, Democracy and Finance, “Th^ Case 
for Integration” (1940) pp. 145-146. 
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In addition, students of the utility industry point out 
that there has been a country-wide misintegration of gener¬ 
ation and transmission assets. There has been 

“. . . not only uneconomical location and proportional¬ 
ity of generating stations, with consequent waste and 
duplications, but there have been particularly exces¬ 
sive, badly located, duplicating, overlapping and over- 
costly transmission lines. These were mostly planned 
... for system advantages, according to dictates of 
absentee control. The net result is poor economy, un¬ 
necessarily high cost of generation, haphazard inter¬ 
connections, and wasteful transmission. And in most 
states there are extensive sections without adequate 
connections and with unjustifiably high cost of 
power.” 74 

In the case of the natural gas industry, holding com¬ 
pany control has in many cases impaired its economic de¬ 
velopment. In some major instances, markets covering a 
substantial portion of the country have been preempted by 
holding company systems and attempts at competition have 
been suppressed. Columbia Gas & Electric Corporation, a 
subsidiary holding company of The United Corporation sys¬ 
tem, has been the subject of numerous anti-trust suits for 
such activities. In 1935, the Department of Justice filed an 
anti-trust suit alleging that Columbia Gas and its officers 
dominated Panhandle Eastern Pipeline Company, a pipe¬ 
line running from Texas to Indiana, for the purpose of 
preventing it from competing with Columbia Gas in the 
eastern half of the United States. Columbia Gas signed a 
consent decree which enjoined it from interfering in any 
way with Panhandle’s freedom of action in the natural gas 
business. Subsequently, in 1938, the Department of Justice 
filed a petition to reopen the consent decree on the ground 
that Columbia Gas had not actually severed its control over 
Panhandle and that it continued to prevent Panhandle from 


74 Bauer and Gold, The Electric Power Industry (1939) 
p. 171; see also Douglas, Democracy and Finance, supra note 
73, pp. 145-148; Pike, supra note 72. 
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entering the eastern market. In 1941, this Commission 
found that Columbia—despite the anti-trust action^ and 
consent decrees—has continued its domination of the poten¬ 
tial competitor. 73 The losses to consumers in the eastern 
half of the United States as a result of this suppression of 
competition are incalculable. 

In another instance, Columbia Gas & Electric Corpora¬ 
tion purchased control of American Fuel & Power Company 
and its subsidiaries, for the purpose of preventing competi¬ 
tion from this system. In the case of In re American Fuel 
& Power Company et al., 122 F. (2d) 233 (C.C.A., 6th, 
1941), the Circuit Court of Appeals found that Columbia 
acquired the securities of this company and thereupon pro¬ 
ceeded deliberately to wreck it for the purpose of obtaining 
a monopoly in violation of the anti-trust laws. 

There are also strong indications that holding com¬ 
pany systems controlling manufactured gas companies have 
fought against the introduction of natural gas in their terri¬ 
tories for the purpose of protecting their investment in 
manufactured gas facilities. Thus, in Public Servic$ Cor¬ 
poration of New Jersey , Holding Company Act Release No. 
2998 (1941) , 76 the Commission found that The United Gas 
Improvement Company combined with its subsidiary, Public 
Service Corporation of New Jersey, to fight the introduction 
of natural gas into the Philadelphia and New Jersey areas 
by Columbia Gas & Electric Corporation. 76 " 

75 Panhandle Eastern Pipe Line Company , et al., Holding 
Company Act Release No. 2778 (1941). The history of the 
anti-trust litigation is summarized in this opinion. Se4 also, 
Utility Corporations, 84-A, pp. 264-277. 

76 Affirmed in Public Service Corporation of New Jersey v. 
S. E. C., — F.(2d) — (C.C.A. 3rd (1942)). 

76 "The United Gas Improvement Company and Public 
Service of New Jersey also exerted their combined influence to 
prevent the Pennsylvania Railroad from purchasing power for 
the electrification of its lines in New Jersey from a competing 
utility in New Jersey which was able to underbid Public 
Service by some $300,000 a year. Philadelphia Electric Com¬ 
pany, a subsidiary of UGI, was a logical competitor for this 
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Congress found, in Section 1 (b) (2) of the Act, that the 
national public interest and the interests of investors and 
consumers are or may be adversely affected 

. . when the growth and extension of holding com¬ 
panies bears no relation to economy of management 
and operation or the integration and coordination of 
related operating properties; or . . . 

. . when in any other respect there is lack of economy 
of management and operation of public-utility com¬ 
panies or lack of efficiency and adequacy of service 
rendered by such companies. . . 


B. The Uneconomical Character of Centralized Servicing of 

Scattered Properties 

The sprawling character of holding company systems 
raises grave doubts as to whether, under existing haphazard 
groupings of operating properties, there are economic ad¬ 
vantages in centralized control of such properties from the 
headquarters of a holding company in a remote financial 
center. To the extent that holding company systems are the 
products of promotional speculations and bankers’ visions 


(Footnote 76« continued) 

business but did not seek it until it was clear that Public 
Service was unable to secure the contract. Eventually, Phila¬ 
delphia Electric obtained the electrification contract but the 
Railroad was required to pay $100,000 a year more than the 
contract offered by the competing utility in New Jersey. See 
Public Service Corporation of New Jersey , supra. 

One obvious source of power which UGI and Public Serv¬ 
ice could exercise over even so powerful a corporation as the 
Pennsylvania Railroad is their power, as large consumers of 
coal and other commodities, to rout traffic as between the 
Pennsylvania and competing roads. In that connection, we 
quote from the brief of Public Service before the Commission 
the following: 

“Public Service was not content with the amount of busi¬ 
ness which it received from the Pennsylvania Railroad, and 
Mr. McCarter made repeated protests and went so far as to 
take away from the Railroad a large amount of business which 
that Railroad had previously had. Between 1932 and 1938 the 
relations between Public Service and Pennsylvania Railroad 
were not of the best.” 
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of an uninterrupted stream of underwriting profits rather 
than the products of attempts to obtain servicing, operating 
and financial economies, the holding company structure 
bears only a fortuitous relationship to the servicing require¬ 
ments of its subsidiaries. 77 

Where properties are closely connected, a centralized 
organization may achieve economies, but where properties 
are scattered in many states, the costs of maintaining cen¬ 
tral records, of visiting properties, and of making long-dis¬ 
tance telephone calls is likely to outweigh the benefits of 
servicing by remote control. 78 Since the distant operating 
properties must maintain a full staff, the activities of the 
holding company staff or service company frequently dupli¬ 
cate work already done or work which can be done by the 
staff of the local companies at home. 

In addition, minute supervision by the absentee hplding 
company of local operations has tended to create an impotent 


77 See Edward C. Eicher, “Progress in Service Company 
Regulation,” Public Utilities Fortnightly, June 5, 1941, pp. 
718-719. 

78 Prof. C. 0. Ruggles, of the Harvard Graduate School of 
Business Administration, in “Some Aspects of Public Utility 
Management and Regulation”, 14 Harv. Bus. Rev. 59 (1935), 
at 59, 71, has pointed out in this connection: 


“Careful students of public utilities have realized for 
some time that satisfactory results could not be obtained 
through the management of far-flung operating companies 
by highly centralized, complex intercorporate organiza¬ 
tions. It is a regrettable fact that the managements of 
some of these super-holding companies have had very 
little real interest in the prosaic business of furbishing 
public utility service. They have instead been primarily 
interested in the issue and sale of securities; and, for that 
reason, they have sought a form of organization which 
made it difficult, if not impossible, to check their accounts 
or subject their management of operating companies to 
proper supervision and control. . . . Complex intercor¬ 
porate organizations which are primarily interested in 
the sale of public utility securities ought to be displaced 
by integrated systems of such a size that the fullest pos¬ 
sible economies may be realized without the evil effects of 
highly centralized control.” 

See also Eicher, supra note 77. 
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local management which has little authority on its own ac¬ 
count and which is required to seek directions as to the con¬ 
duct of the local business from a distant holding company 
office unresponsive to local needs. 79 The distant office is not 
omniscient and its unfamiliarity with the many local situa¬ 
tions it faces frequently results in decisions contrary to the 
interests of the community serviced. 

The major claim that can be advanced for the retention 
of control of unrelated properties by holding companies is 
the possibility that economies may be realized from cen¬ 
tralized servicing. It is in precisely this field, however, that 
consumers and investors have been subjected to the grossest 
frauds. By and large, it has not been demonstrated that op¬ 
erating companies could not fare as well or better by pur¬ 
chasing needed specialized services at arm’s-length bar¬ 
gaining when and if needed from independent engineering 
and servicing firms. 

The fundamental objectives of section 11 in this respect 
find support in the recommendations of the most thoughtful 
students of public utilities both in this country and abroad. 
The Committee on Electricity Distribution, appointed by 
the British Ministry of Transport, recently reported that 
the maximum benefits from centralized holding company 
control occur where the utility properties controlled are 
physically contiguous, and that such maximum benefits 
cannot be realized in the association under one ownership 
and management of properties serving widely separated 
areas. The British Committee stated: 

“It will be apparent that, potentially at least, the 
system of Holding Companies offers certain of the ad¬ 
vantages which we envisage as a result of the amalga¬ 
mation of the smaller undertakings, such as the benefit 
of central management, centralized purchasing of ma¬ 
terials, provision of adequate financial resources, etc. 
The evidence which has been placed before us shows 
that, in fact, Holding Companies have, to a considerable 


79 See The North American Company et al., Holding Com¬ 
pany Act Release No. 3405 (1942) at pp. 18-19. 
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extent, achieved the advantages just mentioned. [They 
have also, in planning co-ordinated development of their 
respective groups, in some degree overcome the dis¬ 
abilities involved in the physical separation of the vari¬ 
ous controlled undertakings. 

“On the other hand , the question of the 'physical 
contiguity of undertakings must be of major impor¬ 
tance in relation to management and technical planning 
and development , and the maximum benefits of cen¬ 
tralized control cannot be realized by the association 
under one ownership and management of undertakings 
covering widely separated areas. 

“While, in general, substantial economies dan be 
effected by central purchasing being carried out by one 
controlling organization on behalf of a number of small 
subsidiary Companies, there is an economic limit to the 
advantage accruing from large scale purchasing. We 
are not satisfied that any considerable benefits accrue 
to the larger subsidiary companies by reason of pur¬ 
chases being carried out by a central organization 
rather than by these larger subsidiaries themselves.” 
f Report of the Committee on Electricity Distribution, 
May 1936, sections 287-289). 80 

*° The Report of the Committee on Interstate and Foreign 
Commerce of the House of Representatives, supra note 4, the 
Splawn Report, recommended to the Congress that holding 
companies be abolished completely. See House Report No. 827, 
part 2, at VII. 

See also Bonbright and Means, The Holding Company 
(1932), at p. 222 : 

“A sound financial structure, a well integrated system of 
physically connected utility properties, and a scheme of man¬ 
agement services which assures to the public, rather tpan to 
the stockholders, the primary advantage of centralized man¬ 
agement and control, are more necessary for the country than 
is the continuance of hectic efforts on the part of the dozen 
large utility groups to expand their properties at all costs.” 

Barnes, The Economics of Public Utility Regulation 
(1942), concluded: 

“When the Public Utility Holding Company Act be¬ 
came law in 1935, the holding company system in tlje elec¬ 
tric and gas utility industries was so intricate that effec¬ 
tive regulation was impossible, so complex that investors 
could not accurately appraise the worth of their securities, 
so irrational that the potential economies of centralized 
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Even if substantial economies could be realized by hold¬ 
ing company servicing of scattered properties, the dangers 
accompanying the resultant concentration of power in the 
hands of a small group outweigh any such relatively small 
dollars-and-cents benefits. In this connection, the National 
Power Policy Committee found that: 

“While the distribution of gas or electricity in any given 
community is tolerated as a ‘natural monopoly’ to avoid 
local duplication of plants, there is no justification for 
an extension of that idea of local monopoly to embrace 
the common control, by a few powerful interests, of 
utility plants scattered over many States and totally 
unconnected in operation. Such intensification of eco¬ 
nomic power is beyond the point of proved economies 
not only is susceptible of grave abuse but is a form of 
private socialism inimical to the functioning of demo¬ 
cratic institutions and the welfare of a free people.” 81 

C. Concentration of Management of Vast Holding Company 
Systems in a Few Financial Centers 

Figures prepared by the Commission as of December 
31,1941, indicate that some 53 holding company systems are 
registered with the Commission and comprise approximately 
$16,000,000,000 of assets (consolidated figures per books). 
Of this amount, approximately 15.3 billion dollars of assets 
are included in some 20 major groups, each one of -which in¬ 
cludes more than $100,000,000 of assets. The accompanying 
table shows for each of these major systems the consolidated 
books assets, the number of states in which subsidiaries op¬ 
erate, the headquarters of the holding company system, the 


(Footnote 80 continued) 

operation and management could not be realized in prac¬ 
tice, and so unnecessarily costly that the interests of con¬ 
sumers in low rates were prejudiced. In the interests of 
investors and consumers, and as a prerequisite to effective 
regulation, it was essential to provide for a simplification 
of the uneconomic complexities and an integration along 
rational engineering lines.” (at page 671). 

81 Report of the National Power Policy Committee to the 
President, supra note 8, p. 55. 
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average mileage from the headquarters of the holding com 


pany to the places where the various operating companies 
are located, and the maximum of such mileage : 82 

It will be noted from the foregoing table that the man¬ 
agements of most holding company systems are concentrated 
in a few financial centers, particularly the New York met¬ 
ropolitan area. It is also evident that nearly all holding 
companies control subsidiaries in more than one state and 
are, characteristically, spread over most of the map of the 
United States. Several have subsidiaries in a majority of 
the states of the Union. These subsidiary companies include 
sub-holding companies, service companies, electric and gas 
companies, water companies, companies engaged in the ice, 
coal, and moving picture theater businesses and a hetero¬ 
geneous assortment of other businesses completely unrelated 
to the serving of electricity and gas. 82a 

Of the holding company systems referred to in the i'ore- 
going table, only a minority have operating utility proper¬ 
ties which serve the areas adjacent to the headquarters of 
the holding system. In the case of those systems where the 
headquarters are remote from operating properties, an idea 


82 This table is derived from “Chart Showing Location of 
Operating Electric and/or Gas Subsidiaries of Registered Pub¬ 
lic Utility Holding Companies, 1939" and “Registered Public 
Utility Holding Companies, August 15, 1942", published re¬ 
ports of the Public Utilities Division of the Commission. The 
data or location of operating companies is based upon 1939 
information and do not reflect progress made since that date. 

s2a The adventures of United Engineers and Constructors, 
Inc., a joint enterprise of The United Gas Improvement Com¬ 
pany and its subsidiary, Public Service Corporation of |^ew 
Jersey, in office and apartment building construction resulted 
in disastrous losses for both UGI and Public Service totaling 
millions of dollars. See Public Service Corporation of New 
Jersey , Holding Company Act Release No. 2998 (1941), af¬ 
firmed in Public Service Corporation of New Jersey v. S. E. C., 
— F. (2d) (C.C.A. 3rd, 1942). In this case, Thomas McCarter, 
Chairman of the Board of Public Service, admitted in testi¬ 
mony that: 

“It wasn’t our business to take over speculative builqing, 
and we shouldn’t have done it.” 
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of the magnitude of managerial functions carried out 
through remote control may be obtained from an analysis 
of the salary cost and related expenses of the holding com¬ 
pany and service company personnel, whose situs of opera¬ 
tions is at the headquarters of the system. 

The attached tabulation shows the expenses incurred 
by registered holding companies and their service company 
subsidiaries in providing central management services for 
the systems which they control. The holding companies re¬ 
ported are those major systems with headquarters in either 
New York or Chicago and where the central management is 
not located in the same general area as the operating com¬ 
panies. 83 


83 In the attached tabulation there has been excluded from 
holding company expenses the amounts incurred for taxes. 
No adjustment has been made for service company expenses 
billed to the holding company and reported as holding company 
expenses. To that extent there is some duplication with respect 
to the total figures shown for holding company and service 
company expenses. Such amount, however, is not a substantial 
one in relation to the total figure reported for all companies. 

The above expenses include all payments by holding com¬ 
panies and service companies for legal retainers and other 
special services incurred by the central management of the 
holding company system. The amounts reported do not include 
payments by subsidiary operating companies for legal and 
other special services not cleared through the service com¬ 
panies and charged to the operating companies. 






N*m© of System : Approx. Consolidated : Location of 2 : Number of 2 : Number of 2 : M a ximum Distance 2 : Average Distance 2 

: Assets : General : Utility : States Where : Headquarters to • Headquarters to 

: Dec. 51, 1941 : Headquarters Subsidiaries: Subs. Operate : Sub. : Sub. 


Eledtrlc Bond A Share Co. 


American Gas A Electric Co. 

$586,071,057 

New York area 5 

11 

8 

800 

500 

American Power A Light Co. 

851,251,525 

New York area 5 

17 

14 

5100 

2000 

Electric Power A Light Co. 

749,185,549 

New York area 5 

9 

10 

2700 

1800 

National Power & Light 

542,078,708 

New York area 5 

6 

5 

1660 

900 

United Corporation Group 







Columbia Gas & Elec. Corp.,lhe 

709,099,107 

New York area 5 

27 

8 

825 

600 

Commonwealth A Southern Carp.," 

1,168,019,475 

New York area 5 

10 

10 

1550 

900 

Niagara Hudson Power Corp. 

645,525,548 

Albany 

9 

1 

- Not available 

— 

United Gas Improvement Co.,Th^ 

1,446,815,044 

Philadelphia 

25 

9 

250. 

250 

American Water Works and 
Electric Co., Inc. 

484,520,954 

New York 

14 

5 

575 

400 

Associated Gas A Electric Corp. 

1,045,525,684 

New York 

64 

26 

2500 

600 

Central Public Utility Corp. 

109,590,904 

New York area 5 

57 

18 

1650 

600 

Cities Service Co. 

1,086,851,666 

New York area 5 

55 

16 

5200 

1600 

Engineers Public Service C->. 

586,254,259 

New York ares? 

10 

15 

5100 

1650 

Federal Water and G-j Corp. 

198,168,600 

New York area? 

8 

4 

1550 

750 

International Hydro-Electric 
System 

629,547,545 






Lone Star Ca3 Corporation 

155,571,919 

Dallas 

6 

5 

700 

500 

Middle West Corporation, The 

502,571,709 

Chicjgo 

29 

15 

1500 

525 

Midland United Company 

294,660,518 

Chicago 

12 

5 

500 

— 

National Fuel Gas 

108,649,716 

New York area 

9 

2 

400 

560 

New I'ngland Gas A Electric 
Association 

106,587,215 

Cambridge,Mass. 

18 

5 

125* 

— 

New England Public Service 
Company 

207,157,957 

Augusta 

6 

5 

250 

mm 

North American Company, The 

1,520,480,501 

New York area 

21 

12 

1400 

1000 

Northern State Power Co. 

261,650,885 

Minneapolis 

8 

5 

- Not available 

— 

Ogden Corporation 

169,765,002 

New York 

11 

7 

—Not available 

— 

Portland Electric Power Co. 

112,570,875 

Portland,Oregon 

2 

2 

200 

— 

Standard Power and Li^ht Corp. 

825,842,714 

Chicago 

26 

21 

2500 

600 

United Light and Powor Co.,The 

572,958,641 






TOTAL $15,554,026,827 







^Includes Public Service Corporation of New Jersoy. 

2 Data at December 6, 1959. 

^New York area Includes New York City, Newark and Jersey City. 
*For 17 oompanles; 18tb, 400 miles. 



















Total Expenses Exclusive of Taxes, Calendar Year 1941, 


of Certain 


Registered Holding Companies and Their Service Companies 


Top Holding Sub-Holding Service 
Companies Companies Companies 

Electric Bond and Share Com¬ 
pany .$517,205 $ $ 

* American Gas & Electric 

Company . 332,886 

American Gas and Electric 

ServiceCorp. . 3,078,451 

American Power & Light Co. 397.702 

Electric Power & Light Co.. 359,240 

National Power & Light Co.. 411,616 

Ebasco Services, Inc. 3,993,496 

Total 

$ 

Totals. 517,205 1,501,444 7,071,947 

United Corporation . 280,886 

Columbia Gas & Elec Corp... 1,032,994 

Columbia Engineering 

Corp. 1,579,924 

Commonwealth & Southern 

Corp. (Del.) . 680,598 

Commonwealth & Southern 

Corp. (N.Y.) . 2,514,284 

American Water Works & 

Company . 1,331,900 

9,090,596 

Totals. 280,886 3,045,292 4,094,208 

Central Public Utility Corp.. . 19,330 

7,420,586 

Total . 19,330 

Associated Gas & Electric Corp. 819,616 

Associated Electric Company. 122,775 

General Gas & Electric Corp. 140,237 

N.Y. PA. N.J. Utilities Com¬ 
pany . 216,476 

Atlantic Utility Service Co. 1,482,696 

Northeastern Water & Elec¬ 
tric Corp.. 98,764 

Northeastern Water & Elec¬ 
tric Service Company .. 181,437 

19,330 

Totals. 819,616 578,252 1,684,133 

Cities Service Power & Light 

f!n 204 399 

Electric Advisers, Inc. . .. 808,246 

Gas Advisers, Inc. . 176,189 

Federal Light and Traction 

Co. 110,516 

Federal Advisers, Inc. ... 194,465 

3,062,001 

Totals ..... 204,899 110,516 1,178,900 

1,494,315 





















Top Holding Sub-Holding Service 
Companies Companies Companies 


Engineers Public Service Co... 

$313,666 

$ 

$ 

Engineers Public Service Co. 



362,369 

El Paso Electric Co. 


18,070 


Totals . 

313,666 

18,070 

362,369 

Federal Water & Gas Corpora- 




tion. 

259,539 



Totals. 

259,539 



The Middle West Corporation. 

$317,903 



Central & Southwest Utili- 




ties Co. 


48,920 


American Public Service Co. 

11,667 


Northwest Utilities Co... 


16,524 


United Public Service Corp. 


8,005 


Middle West Service 




Company . 



617,168 

Totals . 

317,903 

85,116 

617,168 

The North American Com- 




pany .: 

L,109,688 



Ogden Corporation. 

436,578 



Standard Power & Light Corp. 

60,465 



Standard Gas & Electric 




Company . 


536,378 


Public Utility Engineer- 




ing and Service Corp. 



1,023,205 

Totals. 

60,465 

536,378 

1,023,205 

United Light and Power Com- 




pany . 

359,410 



United Light and Railway 



- 

Co. 


227,623 


American Light and 




Traction Co. 


253,662 


Continental Gas & Elec- 




trie Corp. 


142,605 


United Light & Power 




Service Company ... 



1,090,813 

Totals. 

359,410 

623,890 

1,090,813 


Total 

$ 


694,105 


259,539 


1,020,187 


1,109,688 

436,578 

1,620,048 


2,074,113 i 


$28,301,086 
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Conclusion 

The foregoing is by no means exhaustive even as an 
outline of the economic data supporting Congress’ judgment 
as to the necessity for Federal regulation of public utility 
holding companies, and for including in the scheme of regu¬ 
lation the provisions of section 11. We believe, however, 
that the data amply illustrates the facts upon which Con¬ 
gress made the findings in section 1 of the Act as to the 
adverse relation to the national public interest of the prac¬ 
tices and conditions found to exist in the previously urn regu¬ 
lated industry, and as to the necessity of a fundamental re¬ 
organization of the industry in order to deal with those 
abuses. 

The evils which characterized the promotional era of 
the late 1920’s, and which in the early 1930’s confronted in¬ 
vestors in holding company securities with such staggering 
losses, were not susceptible of being dealt with merely 
through regulation of future transactions between holding 
companies and their subsidiaries, nor by merely prohibiting 
future issues of unsound holding company securities dr fu¬ 
ture acquisitions not economically justified. Congress found 
a utility map of the country which already presented d pic¬ 
ture of scatteration rather than a rational integration on a 
regional basis, and many of the states and cities throughout 
the country were confronted with absentee management of 
their local public utility companies. So large a percentage 
of the utility industry had already been gathered together 
in a few great holding company systems, that concentration 
of economic power and inequitable distribution of voting 
power had reached a point where the only solution was, as 
the President pointed out, “an effort to reverse that proc¬ 
ess. . . .” Moreover, regulation of future security issues 
would not prevent continued trading in presently outstand¬ 
ing junior securities of holding companies, which arellittle 
more than gambling counters, or in so-called bonds and pre¬ 
ferred stocks of holding companies, which are a snare for 
the unwary. 
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On the financial side, it was necessary to face the prob¬ 
lem of how to provide a practical basis for financing the 
needs for new capital of a still expanding industry. Funda¬ 
mentally this meant making it possible for the operating 
companies in the holding company systems to obtain addi¬ 
tional equity capital. As a result of past abuses and in¬ 
vestor losses, the holding companies had lost their glamor. 
With their complex structures, few, if any, could raise funds 
from the sale of additional common stocks. Additional is¬ 
sues of senior securities of the top holding companies—as¬ 
suming they were salable—would only have increased the 
complications. Many operating companies in holding com¬ 
pany systems were also in need of a financial house cleaning. 
Even where the operating companies happened to be in sound 
condition, the superimposed holding companies were an ob¬ 
stacle to the'operating companies doing their own equity 
financing. 

The half-way measures recommended by industry 
spokesmen were wholly inadequate to meet the situation. 
Congress accordingly concluded that a fundamental reor¬ 
ganization of the industry was necessary. To that end, hold¬ 
ing companies that served no useful purpose had to be elimi¬ 
nated. Those that might perform a useful function, as a 
medium for maintaining unified control over related oper¬ 
ating properties, needed to be pruned of scattered and un¬ 
related properties and their security structures simplified. 
It was necessary that their securities should have, so far as 
possible, the investment characteristics of conservatively 
capitalized operating companies. Only after this is brought 
about can holding company securities afford a sound medium 
of investment or permit the raising of new capital on ad¬ 
vantageous terms. 

Already substantial progress has been made in admin¬ 
istering Section 11. Its feasibility has been demonstrated 
by the experience of those holding company managements 
which have seriously come to grips with the problem of com¬ 
pliance. The financial rehabilitation of the large segment 
of the utility industry included in registered holding com- 
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pany systems, the elimination of concentrated economic 
power that serves no useful purpose, and the restoration of 
localized management in that industry are of vital national 
importance. It is submitted that Section 11 is both a reason¬ 
able and a constructive solution to that problem. 
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Summary of Argument 

Respondent contends that Section 11(b)(2) of the Public 
Utility Holding Company Act gives to the Commission 
power to force the security holders of a solvent company 
within a holding company system to change their contract 
rights as between themselves without their consent and 
even without their being entitled to a hearing. The Act, 
properly interpreted, grants no such power to the Com¬ 
mission to order a securities reorganization as an end 
in itself. The complications to be removed by the Act 
were complications in relationships between the com¬ 
panies of a holding company system. An examination 
of the legislative history shows frequent mention of this 
objective and no mention at all of the desirability of a 
securities reorganization within the structure of any one 
company. The analogy by Respondent to the anti-trust 
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cases is not in point because in those cases the evil 
found to exist and sought to be eradicated was an illegal 
combination in restraint of trade, which was in violation 
of a criminal statute in force when the combination was 
created. No comparable situation exists here. Section 
11(b)(2) does not make the existence of preferred stock 
illegal. Nor has Congress found the existence of pre¬ 
ferred stock to be a complication in a holding company 
system. There is no dispute as to any basic fact in 
the case. There is dispute, as a matter of law, whether 
on the facts the existence of a preferred stock constitutes 
an undue and unnecessary complexity within the meaning 
of the Act. 

AVe deny Respondent’s contention that the economic 
tests of Section 7 of the Act for the issue of new 
securities are incorporated into Section 11(b)(2). If 
Congress had so intended, it could easily and should 
have expressly so provided. Since Respondent admits 
that the existence of preferred stock in a holding com¬ 
pany, when dividends are being paid and on which there 
are no arrears, does not constitute a situation requiring 
any action by the Commission, then, logically, Petitioners 
should be entitled to preserve an amount of preferred 
stock which would meet that test. 

Petitioners’ argument that compliance with the Order 
is beyond their corporate capacity remains unanswered. 
The suggested answer is that Petitioners could file a 
plan, but the filing of a plan by itself is, obviously, no 
compliance. The Order is likewise incapable of enforce¬ 
ment by a District Court because such a court as a 
court of equity has no power to formulate a plan of 
reorganization and enforce that plan on stockholders 
who are not parties to the proceeding. Nor is it granted 
such power by the Act. 

That the Order is not of the type authorized by the 
Act is shown, among other things, by the fact that, 
after a definitive plan of reorganization has been made 
effective by order of the Commission, the Act grants 
a full year for compliance. This is true whether the 
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plan is filed by Petitioners, pursuant to the compulsion 
of an order of the Commission, or is proposed by order 
of the Commission itself. The Orders appealed from 
are improper because, in limiting the time to accomplish 
the end result to a period of one year from the date 
of the original Order, they indirectly deprive Petitioners 
and their stockholders of the year’s period allowed by 
Section 11(c) for consummation of a definitive plan. 

If Section 11(b)(2) is interpreted to authorize this 
Order, then the Act is unconstitutional. Although the 
Circuit Court of Appeals of the Third Circuit has held 
this section constitutional, it did so on the mistaken 
conception that Congress found that the condition sought 
to be changed by the Order of the Commission directly 
and substantially affected interstate commerce. An ex¬ 
amination of the statute shows that no such finding was 
made. Congress never found that the existence of any 
preferred stock in a holding company, or indeed that any 
undue or unnecessary complication in a holding company 
structure, as such, affects interstate commerce. Such 
a finding, either by Congress or by the Commission or 
by a court, is essential to uphold the validity of the 
Order. 

I 

RESPONDENT’S BRIEF FAILS TO MEET 4hE 
ARGUMENTS THAT THE ACT DOES NOT GIVE TO 
THE COMMISSION POWER TO ORDER A SECURI¬ 
TIES REORGANIZATION AS AN END IN ITSELF AND 
THAT THE ORDER IS NOT OF THE TYPE AUTHOR¬ 
IZED BY THE ACT. 

A. Neither the language oe Section 11 (b)(2), nor the 

LEGISLATIVE HISTORY OF THE ACT, SUPPORTS THE COMMIS¬ 
SION’S INTERPRETATION. 

The brief filed on behalf of the Securities and Exchange 
Commission brings out the importance of this case be¬ 
cause it reveals in all its starkness the contention that lone 
short sentence in Section 11 of the Public Utility Hold- 
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ing Company Act gives to the Commission power to 
force the security holders of any company within a hold¬ 
ing company system to change their contract rights as 
between themselves without their consent and even with¬ 
out their being entitled to a hearing. 

This contention means, in effect, that the Commission 
can order a securities reorganization of a company, no 
matter how solvent the company and irrespective of the 
absence of any complaint by any security holder, if only 
the capital structure of the company does not conform 
to the views of the Commission, as at the moment con¬ 
stituted, as to what the capital structure should be. This 
is a sweeping claim. We know of no reorganization 
statute or procedure, federal or state, in the history of 
the country providing for changes in the rights inter se 
of holders of outstanding corporate securities, which has 
not required notice of proposed changes to, and approval 
thereof by, at least a majority in interest of the security 
holders affected. Notice and an opportunity to be heard, 
and to assent or dissent in respect of such matters, have 
always been considered to be fundamental prerequisites 
of due process. The contention of Kespondent is so en¬ 
tirely out of character with traditional American proce¬ 
dure that it should at the very least be founded on statu¬ 
tory language so clear and unequivocal as to compel 
such a construction. 

The sole basis for this claim of arbitrarv and un- 

•> 

precedented power on the part of the Commission is the 
following sentence in Section 11(b)(2) of the Act: 

“To require by order, after notice and oppor¬ 
tunity for hearing, that each registered holding 
company, and each subsidiary company thereof, 
shall take such steps as the Commission shall 
find necessary to ensure that the corporate struc¬ 
ture or continued existence of any company in 
the holding-company system does not unduly or 
unnecessarily complicate the structure, or unfairly 
or inequitably distribute voting power among se¬ 
curity holders, of such holding-company system.” 


All statutes must be interpreted in the light of reason, 
and we contend that, properly construed, the Act sljould 
not be interpreted to give the Commission any such 
drastic power as it claims. The Circuit Court of Appeals 
for the Third Circuit in the case of The Commonwealth 
it Southern Corporation v. Securities and Exchange Com¬ 
mission in an opinion filed March 31, 1943, has sustained 
the validity of an order of the Commission under the 
authority of Section 11(b)(2), directing The Common¬ 
wealth & Southern Corporation to change its capitaliza¬ 
tion to one class of stock, namely, common stock, it 
treated the petition to review that order as though it 
were a review of a finding of fact by the Commission 
as to the existence of an undue or unnecessary com¬ 
plexity and based its order of affirmance, on the ground 
that there was some evidence to sustain such a finding. 
We submit that such holding ignores the real point at 
issue, which is to interpret what is meant by the words 
“unduly or unnecessarily complicate the structure * * * 
of such holding company system”. The question is what 
did Congress mean by such words, and that cannot be 
changed by any evidence in the case. 

We contend, as more fully argued in our main brief, 
that Congress did not intend by Section 11(b)(2) to 
grant to the Commission the power to require alteration 
of the rights of the holders of holding company securities 
as an end in itself. This appears (a) from the language 
of the Act; (b) from the improbability that Congress 
would deprive security holders of any voice in such a 
reorganization when their rights have always been so care¬ 
fully safeguarded in all reorganization statutes, such as 
the Bankruptcy Act; (c) from the limitation by Section 
11(b)(2) of orders thereunder to those directed silely 
against holding companies and their subsidiaries as 
tinguished from orders directed to security holder^ as 
such; and (d) from the legislative history. 

It is to be noted that the requirement of “notice 
opportunity for hearing” in the above section applies hnly 
to registered holding companies and their subsidiary 


and 


6 


companies, the only persons against whom the section 
authorizes orders to be entered, and neither the Act nor 
the rules of the Commission require that stockholders 
be made parties to, or give them the right to participate 
in, proceedings under the Act. (See Section 19 of the 
Act and Rule XVII of the Commission.) The Order 
appealed from, however, in effect requires stockholders 
of Central and American to exchange their shares of 
Prior Lien Stock of Central and of Preferred Stock of 
American (each of which stocks has unquestionably a 
well-established and well-secured priority both as to 
assets and earnings over subordinate stocks), together 
with the subordinate stocks of Central, solely for common 
stock of the new corporation (without indicating in any 
manner the basis on which such exchange shall be made, 
or fairly may be made). This Order affects primarily 
only the stockholders of those corporations; and it is 
inherent in the contention of Respondent that the re¬ 
quirement of the Order that common stock be accepted 
by all stockholders concludes all stockholders, unless the 
Order is reversed or modified. Therefore, Respondent’s 
contention is, perforce, that Section 11(b)(2) authorizes 
the Commission to require a complete securities reorgani¬ 
zation changing the rights of stockholders inter se although 
the only persons directly and substantially affected by 
the order are not required by the Act, or any rule of 
the Commission, to be given notice of, or to be made 
parties to, or to be allowed to participate in, the proceed¬ 
ings, and are not given by the Act or any rule of the 
Commission a right to intervene and become a party to 
and to participate in such proceedings. 

Respondent concedes that it is “appropriate” that security 
holders should have a right to participate in proceedings 
which readjust their rights (R. Br., p. 19, note 17); and 
argues that notice was given to stockholders because the 
order of the Commission instituting the 11(b)(2) pro¬ 
ceeding was “addressed” to security holders and was 
published in the Federal Register and given to the press. 
This, however, was not adequate notice as traditionally 
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required where security holders’ rights are directly 
affected and their names and addresses are readilv avail- 
able as they are here. Compare this notice with the 
requirements as to notice contained in the National Bank¬ 
ruptcy Act (Chandler Act), which requires that notice 
be mailed to all stockholders and other security holders; 
and with the requirements of notice to stockholders, in 
respect of corporate amendments, consolidations or 
mergers, contained in any state corporation act. 

The failure of Section 11(b)(2) to require that notice 
and opportunity for hearing be given to stockholders^ and 
that they be made parties to any proceeding directly 
affecting their interests is the strongest possible indica¬ 
tion that the section is not intended to authorize sedulity 
reorganization of the rights of stockholders inter se, as 
an end in itself. 

It is also to be noted that while the quoted section 
gives no clue as to what does “unduly or unnecessarily 
complicate the structure * * * of such holding company 
system”, the language does make it clear that the com¬ 
plications referred to are not complications in the cor¬ 
porate structure of any company taken by itself but 
only those which complicate the relationships between 
the companies, i.e., only those which complicate the struc¬ 
ture of the holding company system as such. This is 
also inherent in the ordinary dictionary definition of the 
term “complicate”, which is defined as follows (Webster): 
to fold or twist together; to combine intimately or in¬ 
tricately; to make complex; to combine or associate so 
as to make intricate or difficult; to form by combination 
or complication. 

The structure of the holding company system, of 
which Central will be the top company, is entirely simple 
and free from complexities.* There is no dispute in this 

* In the integration proceedings |Section 11(h)(1)] brought 1 y the 
Commission against Middle West and its subsidiaries. Middle West has 
advised the Commission of its election to distribute, or otherwise dispose 
i,f. all the securities that it owns in Central or its subsidiaries. The 
right to make this election by Middle West is expressly recognized 
by the Commission and, therefore. Central is and should be treated 
as the top holding company of the system of which it is a part. 
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case as to any of the basic facts. There is, of course, 
dispute as to whether on these facts there exists any 
undue or unnecessary complexity within the meaning 
of the Act. Central’s system consists of Central and 
four direct subsidiary companies, all of whose com¬ 
mon stocks are owned by Central, except 13% of the 
common stock of Public Service Company of Oklahoma, 

which is owned bv American. American also owns all 

* 

the common stock of West Texas Utilities Company and 
Public Service Company of Oklahoma owns all the com¬ 
mon stock of Southwestern Light & Power Company.* 
It is apparent that the rights inter se of the stockholders 
of Central or American do not complicate or in any way 
affect the intercorporate relationships between Central 
and American and their subsidiary companies and, there¬ 
fore, do not complicate the structure of the holding com¬ 
pany system. Certainly the existence of dividend arrears 
on the preference stocks of Central and of American do 
not affect in any way the intercorporate relations between 
those companies and the other companies in the holding 
company system. The dividend arrears affect only the 
rights of the security holders themselves to receive divi¬ 
dends on the stocks held by them. 

The relationships between the companies in tiie holding 
company system and the structure of the holding com¬ 
pany system would remain precisely the same if the 
order of the Commission appealed from were carried 
out according to its terms, excepting only that American 
would be eliminated and all the common stock of West 
Texas Utilities Company and 13% of the common stock 
of Public Service Company of Oklahoma owned by Ameri¬ 
can would come under the direct ownership of the top 
company. While the elimination of American may be 
regarded from a practical and business standpoint as 
desirable, yet the very second sentence of Section 

* Application is pending before the Securities and Exchange Commission 
for the acquisition by Public Service Company of all the property and 
assets of Southwestern Light & Power Company. A few very minor non¬ 
utility subsidiaries also are included in the system but are of no significance 
on any question here involved. 
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11(b)(2) (the so-called great-grandfather provision) 
makes it clear that the existence and the continuanue of 
this company do not unnecessarily or unduly complicate 
the holding company system of which Central is thE top 
company, but on the contrary expressly permits its Exist¬ 
ence and continuance. This provision effectively Nega¬ 
tives any claim of authority on the part of the Commis¬ 
sion under Section 11(b)(2) to order the discontinuance 
of American because it is an intervening holding comlpany 
between the top holding company and the subsidiaries 
and its elimination would simplify to some extent the 
holding company system. 

No provision of Section 11(b)(2) of course prevents 
the merging of Central and American into a single com¬ 


pany by voluntary action of the directors and Stock¬ 
holders of the two companies pursuant to the laws of 
Delaware, under which each is organized, or th^ re¬ 
adjustment of the rights of stockholders inter ae pursuant 
to the laws of Delaware. It was to effect this purpose 
that the necessary applications were filed with the Com¬ 
mission by Central and American for their consolidation, 
but the action there proposed was subject express! y to 
approval by two-thirds of the stockholders of each com¬ 
pany. It is not claimed that voting control of Central 
and American with respect to their operating subsidiary 
companies is exerted through a disproportionately small 
investment. Indeed this voting control would not be 
changed in any way were the order of the Commission to 
be carried out according to its terms. Furthermore, no 
securities reorganization is required to change voting 
power as this can be done by a simple corporate amend¬ 


ment. 

It is entirely clear on the face of the record that 
the order of the Commission directing a securities re¬ 
organization of Central and American was not made 
for the purpose of removing any complication from the 
structure of the holding company system, as such, but 
was made solely for the purpose of restating the rights 
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inter se of the stockholders of those companies with re¬ 
spect to the assets and earnings of those particular com¬ 
panies. This appears to be in effect conceded by Respond¬ 
ent, as on page 10 of its brief it says with reference to 
Section 11(b)(2): “The provisions of that section against 
undue and unnecessary complexities of corporate struc¬ 
tures create a requirement that corporate securities should 
be reasonably adapted to the available earnings and 
assets. In other words, Section 11(b)(2) incorporates 
the same standards of business soundness as are found 
in Section 7(d).” Thus Respondent claims that if a 
holding company has outstanding securities which the 
Commission, under the regulatory powers prescribed 
in Section 7, would not authorize because of a de¬ 
ficiency of assets or earnings, then the existence of those 
outstanding securities constitutes a complexity which the 
Commission has the right under Section 11(b)(2) to re¬ 
move by requiring a securities reorganization of that com¬ 
pany. We respectfully submit that Section 11(b)(2) does 
not so provide. 

Respondent argues that such a power was intended 
to be granted to the Commission because it was necessary 
to carry out an alleged “paramount public policy” as 
expressed in the Act, and it challenges our analysis of 
the legislative history of the Act, laying particular stress 
on a statement in the report on the Act of the Conference 
Committee (House Report No. 1903, 74tli Cong., 1st 
Sess.) that that section deals with the same subject matter 
as a provision of the Senate bill which had used the 
phrase “to be reorganized or dissolved”. But neither 
the Act nor its legislative history disclose any “paramount 
public policy” for such reorganizations and the legislative 
history does not support Respondent’s attempted use 
of it. In fact, quite the contrary. 

The Act can be searched in vain for any suggestion 
that Congress considered that the existing division of 
rights between holders of securities of holding companies 
required rearrangement as an end in itself and for any 
“public policy” requiring or guiding such rearrangement. 
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Nor is there any indication that Congress believed that 
existing securities which did not satisfy certain arbitrary 
formulas of soundness should be altered or abolished. 
Certainly Section 1—the so-called policy-making section— 
contains no statement of such a policy or any clue to or 
suggestion of it. 

The fact, as the legislative history shows, is that Con¬ 
gress adopted no such policy. The obvious policy em¬ 
bodied in Section 11 was merely to limit the size and extent 
of holding company systems, to eliminate third-tier inter¬ 
mediate holding companies and to rearrange the relation¬ 
ship of holding companies to their subsidiaries, par¬ 
ticularly in the field of voting power. (See pp. 28-129 of 
Brief for Petitioners and references there cited.) The dis¬ 
cussions of Section 11 in both the Report of the Senate 
Committee on Interstate Commerce (Senate Report No. 
621, 74th Cong., 1st Sess.) and in the Additional Views by 
Mr. Edward C. Eicher accompanying the House Report 
(No. 131S, 74tli Cong., 1st Sess.) are full and strongly 
argued, but no hint of any policy other than that above 
stated can be found. And that there was no further 
policy is apparent from these reports. 

In the Senate bill that policy was to be worked out 
under three provisions. Under Section 11(b)(1) holding 
companies were to be reduced to controlling a single 
‘‘geographically and economically integrated public utility 
system”; under Section 11(b)(2) intermediate holding 
companies were to be removed and voting power re¬ 
arranged as between the holding companies and other 
security holders of their subsidiaries; and under Section 
11(b)(3), after January 1, 1940, all holding companies, 
with a limited exception, were to be ended. Section 
11(b)(2) did use the phrase “to be reorganized or dis¬ 
solved” but the context and purpose make apparent that 
such reorganization or dissolution as was to be effected 
thereunder was for the purpose and solely for the pur¬ 
pose of changing the rights of the holding company with 
respect to its holdings in other companies and other 
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assets or with respect to the rights of other holders of 
securities of its subsidiaries. Under the structure of 
the Senate bill there was neither need for nor purpose 
in a provision for merely changing the rights inter se 
of holders of the holding company’s own securities or for 
eliminating or altering a security for reasons of financial 
soundness. And no such provision was made. 

The Senate Report to accompany the bill as agreed 
upon in Committee, S. 2796 (Report No. 621, 74th Con¬ 
gress, 1st Session) stated, at page 11, that the purpose 
of Section 11: 

“is simply to provide a mechanism to create condi¬ 
tions under which effective Federal and State 
regulation will be possible. It is therefore the very 
heart of the title, the section most essential to the 
accomplishment of the purposes set forth in the 
President’s message. * * * 

In its present form the section has been ex¬ 
tensively rewritten. In general terms its purposes 
and effect can be stated substantially as follows: 

(1) The ‘elimination’ provided for in section 11 
is simply a requirement that within 5 years (with 
certain permissible extensions) the presently exist¬ 
ing public-utility holding companies must choose 
either— 

(a) To turn themselves into investment trusts 
by making legal arrangements which will deprive 
them of the control of the management of operating 
electric and gas companies in which they have in¬ 
vestments, or 

( b ) To rearrange or reduce their holdings in 
operating companies, if necessary, so that each 
holding company will control the management of 
only a single system of operating companies, which 
single system is not mixed up with any extraneous 
businesses such as real estate, hotels, and operations 
in foreign countries, and is either (jc) predominantly 
intrastate, or (?/) geographically and economically 
integrated in contiguous States, the laws of which 
will not permit merger into a single operating 
system. 
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(2) The title requires that a holding company be 
permitted to hold only a single system of operating 
companies in order to break down dangerous and 
unnecessary nation-wide financial interlockings in 
the essentially local operating utility business; to 
break down the concentration of the economic and 
political power now vested in the power tri|st; to 
reduce utility enterprises to a size and power which 
can successfully be regulated by local and Federal 
regulatory commissions; to rearrange the relation¬ 
ships between operating and holding companies on 
a functional basis so that intelligent regulation is 
possible; to confine the operations and the interest 
of each public utility system to the actual utility 
business of a given region so that the system will 
have to work out a modus vivendi with the popula¬ 
tion of that region.” 

The lleport states further, at page 13: 

“(a) Voluntary readjustment .—Substantially such 
holding companies are given 5 years (with certain 
permissible extensions) in which to rearrange! their 
affairs in their own way, on their own initiative, 
utilizing their present connections with investment 
banking houses for the dotation of new and refund¬ 
ing issues to buy and sell properties and their 
present inter-relationships with each other for the 
purpose of arranging exchanges of properties. * * * 

Section 11 provides that plans for the voluntary 
readjustment of the affairs of holding companies 
to conform with the section may be presented to the 
Federal courts at any time and that in such cases 
those courts may exercise in the furtherance of 
such voluntary plans all the extraordinary powers 
such courts hare been accustomed to exercise when 
called upon under the Sherman and Hepburn Acts 
to effect compulsory corporate readjustments re¬ 
quired by the public policy expressed in those 
acts.” 

And, at page 14: 

“(/;) Compulsory Readjustment .—In the case of 
those holding companies which at the end of the 
5 years may not have completed for themselves 


14 


the task of transformation into an investment trust 
or of rearrangement of their properties into a 
single integrated system the Securities Commission 
is given power to take them into the Federal courts 
to require compliance with the title in one or the 
other way. The process of compulsory divestment 
of control is left to the Federal courts, without 
time limit, for the application of the technique 
worked out in the dissolutions under the Sherman 
Act and the Hepburn Act (commodities clause).” 
(Italics supplied.) 

The Report of the Committee on Interstate and Foreign 
Commerce of the House to accompany S. 2796 (House of 
Representatives Report No. 1318, 74th Congress, First 
Session) states, at page 17: 

“Subsection (b) [of Section 11], relating to the 
simplification of holding company systems and the 
elimination of holding companies, is modified so 
that the only remaining provision providing for 
simplification or elimination makes it the duty of 
the Commission to require each holding-company 
system to confine its operations to one integrated 
public-utility system, with the exception that if the 
Commission finds that such a limitation is not 
necessary in the public interest, it is to require 
the limitation of the operations of the holding- 
company system to such number of integrated pub¬ 
lic-utility systems as it finds may be included in the 
holding-company system consistently with the public 
interest. The Commission is authorized to require 
divestment of nonutility property only where it 
finds the retention thereof would be inconsistent 
with the public interest, and the Commission is fur¬ 
ther limited in that it may not require divestment of 
interests outside of the United States.” (Italics 
supplied.) 

In all the legislative history reference to any rearrange¬ 
ment of rights of holders of securities of a holding com¬ 
pany, inter se, is conspicuous by its absence. Discus¬ 
sions are found of public policy as to the limitation of 
the size and the extent of holding company systems and 
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of the incidental effect of such changes on security 
holders; but there is no suggestion of any public policy re¬ 
quiring or to guide reorganizations for any other purpose. 
And, as is pointed out in the brief for Petitioners (p„ 28), 
the absence of any right of security holders to participate 
in the formulation of reorganization plans under Section 
11(b)(2) and the full right of participation in reorganiza¬ 
tion under the Bankruptcy Act, and the absence of any 
discussion of the reason for or propriety of a departure 
from the analogy of the Bankruptcy Act make doubly 
clear that reorganization plans, such as that contem¬ 
plated by the Order, were not contemplated or authorized 
by Section 11(b)(2). 

The substitution in the Act of the phrase “to take such 
steps as the Commission shall find necessary” for the 
phrase “to be reorganized or dissolved” contained in the 
Senate bill seems clearly to have been done for the pur¬ 
pose of more clearly expressing the intent that the Section 
did not authorize a reorganization of security holders’ 
rights as an end in itself. The Senate phrase was am¬ 
biguous and defective because it might possibly be inter¬ 
preted to refer to such reorganizations, whereas all that 
was desired was that the respondent in such proceedings 
(only holding companies and subsidiaries) could be or¬ 
dered to take some desired action. Accordingly, the 
language was changed to so state and to be solely con¬ 
sistent with the actual intent that the rights of companies, 
not of their security holders, were the objective of orders 
under Section 11(b)(2) as well as Section 11(b)(1). And 
the substituted phrase obviously contemplates orders for 
action by respondent companies and equally obviously 
does not contemplate orders making such companies 
passive instruments for action of their security holders. 
Moreover if the change of language had been for the 
purpose of broadening the scope of the clause, as Re¬ 
spondent suggests, the natural way to have done that 
would have been merely to add the phrase now found in 
the Act to the phrase of the Senate bill, not to have 
dropped that phrase. 
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Respondent contends, in effect, that the language of the 
Senate bill as originally adopted by the Senate, and as 
interpreted by Respondent contrary to our contention, 
should be applied rather than the language of the Act itself 
as enacted by the Congress. The Act was a conference bill 
prepared by joint conferees of the House and Senate in 
order to compromise divergent views of the House and 
Senate with respect to Section 11, the House having con¬ 
tinuously refused to adopt or agree to Section 11 of the 
Senate bill. The contention of Respondent is based solely 
upon a statement made by the conference committee that 
“the substitute contains a provision which was not in the 
House amendment but which deals with the same subject 
matter as paragraph (2) of subsection (b) of the Senate 
bill * * * ” (R. Br. p. 22, note 21). A statement that a 
provision “deals with the same subject matter”, of course 
lacks much of being a statement that the subject matter 
was dealt with in the same way. 

That the intent of the two versions of Section 11 was not 
the same clearly appears from the real legislative history 
of the Act, as disclosed by the Congressional Record (May 
14, 1935, to August 24, 1935). The Senate bill (2796) was 
adopted by the Senate June 11, 1935, after a proposed 
amendment, in effect eliminating the death sentence from 
Section 11, had been defeated on the same day by a mar¬ 
gin of one vote (44 yeas to 45 nays). On June 13 the Sen¬ 
ate bill was referred to the House Committee on Interstate 
and Foreign Commerce and on June 24 that Committee re¬ 
ported to the House the Senate bill with an amendment 
which in effect struck out the entire Senate bill and con¬ 
stituted a substitute bill. On July 1 the House defeated 
by a vote of 216 to 146 an amendment introduced by 
Representative Richer which would have substituted Sec¬ 
tion 11 of the Senate bill for Section 11 of the House 
substitute bill; and on July 2 the House substitute bill 
was adopted by a vote of 323 to SI. On July 9 a confer¬ 
ence was requested, and conferees appointed, by the Sen¬ 
ate and on July 12 conferees were appointed by the House. 
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On August 1 Representative Rayburn introduced iji tlie 
House a resolution instructing the House conferees to 
agree to Section 11 of the Senate bill. This resolution 
was defeated bv a vote of 209 to 155. On August 24 
the conference bill (the Act) was agreed to by the Senate 
and the House. This legislative history clearly negatives 
any claim that the Congress intended that Section jl of 
the Act as adopted was intended to have the same lfiean- 
ing as Section 11 of the Senate bill. 

Respondent’s arguments as to enforcement of the Order 
by analogy to the anti-trust act cases are more facile 
than accurate or convincing, and highlight its persist¬ 
ent failure to distinguish between the type of order 
clearly contemplated by Section 11(b)(1) and the type of 
order sought to be justified under Section 11(b)(2) of the 
Act. We could at least understand an argument based on 
analogy to the anti-trust cases in support of an order 
of divestment arising under Section 11—i.e., the type of 
order issued by the court in each of the anti-trust cases 
cited in Respondent’s brief.* In each of these cases the 
evil found to exist, and sought to be eradicated was an 
illegal combination in restraint of trade and in violation 
of a criminal statute in force when the combination was 
created, which Section 11(b)(2) definitely is not.f The 
method of eradication was what amounted to an asset 
reorganization of the defendant corporations, that is 
to say, a break-up of the combination—in no sense a 


* In United States v. American Tobaceo Co., 221 U. S. 106, 191 Fed. 
271. the plan enforced was one of divestment and relinquishment of con¬ 
trol of subsidiary and affiliated companies constituting a combination in 
restraint of trade, accompanied by an injunction broad enough to bar 
continued violations of the Sherman Act;.in United States v. Union Pacific 
R.R. Co., 226 U. S. 61. there existed an unlawful combination growing out 
of the purchase by the Union Pacific of 46% of the voting stock of 
Southern Pacific Railway Co., a competing line, the purchase having been 
determined to be in violation of the Sherman Act; and in United States 
v. Great Lakes Towing Co., 208 Fed. 733, 217 Fed. 656, injunction issued 
to force the abandonment of operating practices ruinous to competition, 
such as restrictive agreements, secret rebates and tariff cutting, all taking 
place after the formation of the monopoly. 

f The Act (Section 29) provides severe penalties (imprisonment up to 
two years and $10,000 to $200,000 fines) for willful violations of the Act or 
any rule or order thereunder "other than an order of the Commission under 
subsections (6), (d), (c) or (/) of section 11”. 
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security reorganization of any of them as an end 
in itself. And it is clear from the reports of the 
Senate, House and Conference Committees on the Act in 
bill form prior to its passage that it was in that connec¬ 
tion only that reference was made to the precedents under 
the Sherman Act and Hepburn Act (commodities clause). 
In fact no different precedents thereunder were then or 
are now available, an observation virtuallv admitted bv 
Respondent in Note 20 of its brief. 

B. Even assuming, which we expressly deny, that 
Section 11(b)(2) authorizes security reorganizations, 
nevertheless the Order under review is not authorized 
BY THE Act and is arbitrary, discriminatory and unrea¬ 
sonable. 

Assuming arguendo that the Commission is correct in 
its argument that Section 11(b)(2) authorizes in certain 
cases a securities reorganization, nevertheless the statute 
does not authorize anv order such as the Order under re- 
view which (a) directs the destruction of existing pre¬ 
ferred stocks currently paying dividends and currently 
making payments on account of arrearages and (b) for¬ 
bids the issue of any preferred stock, even though a rea¬ 
sonable amount of preferred stock is economically justified 
by any fair test. 

1. It cannot be over-emphasized that Central and 
American are not only solvent but they are without debt 
and the Prior Preferred Stock of Central and the Pre¬ 
ferred Stock of American are not only currently paying 
their full dividends but are making substantial payments 
on account of arrearages. What is the basis for an order 
which changes the contract rights of the holders of these 
stocks, destroys their preferences and forces them to take 
new stock of the same class as that to be awarded to 
holders of securities now subordinate to them? The 
alleged basis is the holding by the Commission that the 
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mere existence of these preferred stocks “unduly or 
unnecessarily complicates” the corporate structure of the 
holding company system and that Section 11(b) (2) re¬ 
quires the Commission to eliminate them. But is there 
any legal basis for such a holding? It all turns on what 
constitutes, as a matter of law, an undue or unnecessary 
complexity of the holding company system, and not of the 
particular companies taken by themselves. It must be 
conceded by the Commission, and by everyone, that the 
mere fact that the securities affected are preferred docks 
is not enough to make them an undue or unnecessary com¬ 
plexity. Many preferred stocks in holding companies have 
been authorized bv the Commission, manv others have 
remained unattacked and, indeed, the Act expressly con¬ 
templates, under certain conditions, the issuance o ‘ new 
preferred stocks by registered holding companies not only 
in reorganizations but, under certain circumstances, for 
new money.* 

We understand the real position of the Commission to 
be that it considers the existing preferred stocks of Cen¬ 
tral and American an undue or unnecessary complexity in 
each of these companies because, on the basis of value of 
assets and earnings, these stocks would not pass the 
standards (as construed by the Commission) provided 
in Section 7(d) for the issue of new preferred stock (Res. 
Br., p. 10). We submit there is no basis or justification in 
the Act for any such claim. It is one thing to refuse 
permission to a holding company, because of a prohibition 
contained in the Act, to issue preferred stock for new 
money, and another arbitrarily to alter the contract 

* The Commission states (Res. Br., p. 15) that Petitioners devote “much 
futiic discussion” in attempting to establish the propositions that Section 
7(c) does not bar the issue of preferred stocks by holding companies in 
reorganization and that these contentions are reduced to irrelcvancies be¬ 
cause “Section 7(d) and Section 11(b)(2) preclude the issuance of pre¬ 
ferred stock in this case”. (Italics the Commission’s.) 

But one of the prime issues here is whether, indeed, those sections do 
preclude the issue of preferred stock in this case. “Preclude”, in short, is 
a strong word with which to buttress what is nothing more than the 
Commission's interpretation of debatable language in the Act. an interpre¬ 
tation not wholly agreed upon by all the members of the Commission. Sec 
footnote 5 to the separate opinion of Commissioner Healy in Mut'cr of 
l-'cdcral IValcr Service Corp. ct al., 8 S. E. C. 893 at 923. 
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rights of the holders of outstanding preferred stock. If 
Congress had intended that securities could be altered 
by the Commission if they did not pass the economic 
tests outlined in Section 7 for the issue of new securities, 
it could easily and should have said so. Its failure to do 
so and the distinctly different purposes of Section 11 and 
Section 7, we submit, make wholly untenable this claim of 
the Commission. 

As we have said, payments are now being made on 
account of the arrears of dividends on the Prior Pre¬ 
ferred Stock of Central and on the Preferred Stock of 
American and the record in this case indicates that those 
payments can and will continue until the arrears are en¬ 
tirely made up, barring only dislocations more extreme 
than those yet experienced as a result of the war. They 
presumably will not then constitute, even in the Commis¬ 
sion’s eyes, an unnecessary complexity. We submit that 
there is no justification for a holding that the economic 
or market rating of a stock is the statutory test of an 
unnecessary complexity and, therefore, as a matter of 
law, there is no basis for the Commission’s Order. 

2. The Order not only directs the destruction of the 
existing preferred stocks but it prohibits the issuance by 
Petitioners of any new preferred stock whatsoever. We 
submit that this is not authorized by the Act. It is 
highly desirable, in fact necessary, to a fair and equitable 
reorganization that as much of the preferences of 
the existing stocks be preserved as is economically justi¬ 
fied. The primary reason why investors buy preferred 
stocks rather than common stocks is that they de¬ 
sire to assure, as far as possible, certainty of dividend 
payments. If the existing preferred stockholders are 
required to accept common stock, then in order to com¬ 
pensate them adequately for the loss of that cer¬ 
tainty, tliev would have to receive an amount of com- 
mon stock so large that the result would be bound 
to be inequitable to the junior stockholders, particularly 
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the holders of Central’s $7 preferred stock, which is 
outstanding in a very substantial amount and represents 
a very substantial investment. In view of the thoroughly 
established and secured priorities of the prior lien stock 
of Central and the preferred stock of American, we think 
it wholly obvious that upon any recapitalization of Cen¬ 
tral and American the interests of the holders of the 
(junior) $7 preferred stock of Central (and the common 
stock of Central of and to the extent that it has any 
recognizable interest) will be best served by giving to 
the senior stocks as large an amount of a preferred 
stock as the assets and earnings of the companies will 
warrant and by issuing to the junior stocks as large a 
proportion of the common stock as may fairly be done. 
This will enable the holders of the junior stocks to make 
the greatest realization from their investment i:i the 
presently outstanding stocks. 

This is the “leverage” to which we referred in our 
Petition for Review and the argument has been in no 
sense abandoned. In fact it lies at the very heart of 
the considerations involved in working out an;; re¬ 
capitalization of Central and American. Respondent’s 
argument on this point (R. Br., j). 17) is less than sound 
or even plausible. The division of the stock to be issued 
by the new corporation into preferred stock and common 
stock in no way increases the total amount of stock 
to be issued; and the common stock to the same extent 
as the preferred stock will be fully covered by asset 
values. Therefore, Respondent’s assertion that the 
preservation of such leverage offends against the f unda¬ 
mental policy of the Act to cure the evils existing where 
control of subsidiary public utility companies “is exerted 
through disproportionately small investment” has no ap¬ 
plication whatsoever to this case. The new common stock 
under a two-stock plan will represent the greater portion 
of the investment in the company. And the provision 
of the Act referred to has to do solely with the dis¬ 
tribution of voting power and nothing to do with the 
amount or kind of stock to be issued. 
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Respondent also argues that Central's right to preserve 
priorities is motivated by the desire to preserve leverage 
for Middle West. But Middle West (as clearly appears 
from the uncontroverted facts) owns approximately 
similar percentages of all classes of stock of Central and 
of American so that in its particular case any dis¬ 
advantage that might inure to it as a holder of junior 
stocks will be compensated for by the corresponding 
advantage inuring to it as a holder of the priority stocks. 
In passing we would say that Respondent's definition 
of leverage is far from accurate or comprehensive. There 
is nothing improper about leverage as such. Respond¬ 
ent's criticism upon analysis is a criticism of dispropor¬ 
tionate small investments in common stocks.* 

It would be difficult enough to make an acceptable allo¬ 
cation to present stockholders of Petitioners in normal 
times; with the uncertainties of income resulting from 
the war economy and war taxes, to make an alloca¬ 
tion now which would be fair not onlv to the senior 
stock but also to junior stock is next door to impos¬ 
sible. It is obvious that the problem would be greatly 
simplified by the issue of a reasonable amount of pre¬ 
ferred stock. Not only that but the issuance of sucli an 
amount of stock is necessary in order to (a) assure 
sufficient stockholders' assents to consummate the plan 
under the laws of the State of Delaware, where the 
Petitioners are incorporated, and (b) forestall the likeli¬ 
hood of having to pay large amounts in cash to dissenters. 
The Commission argues that consent of stockholders is 
not necessary and that its Order will override state law. 
This, to say the least, is most doubtful and, even if the 
Commission is right and has the legal right to force 

* If the purpose of Respondent’s Brief was to disparage the amount 
of investment actually made in cash by Middle West’s predecessor in the 
common stocks of Central as distinguished from their present market 
value, reference need only be directed to Par. V, subpar. 17(a) of the 
Stipulation of Facts entered into by counsel for the Commission and 
counsel for Petitioners (Pet. App., p. A133). in which it stands admitted 
that the total cash cost thereof to Middle West Utilities Company was 
$11,110,877 as against a proposed book value of new common stock to be 
received in exchange under Petitioners’ plan of $442,100. 
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through a plan without stockholders’ approval, 
difficult to imagine the Commission approving anv 


it is 
such 


undemocratic procedure.* 

We submit that by any fair tests a reasonable amount 
of preferred stock is justified. We have shown in our 
main brief the ample asset coverages and earnings cover¬ 
ages. The Commission ignores the validity of t}ie test 
of asset coverage and yet in the Investment Company 
Act, an act not only administered but virtually written 
by the Commission’s staff as recently as 1940 (P. Brief, 
p. 21), asset coverage was the sole test specified. Its 
importance cannot be disregarded. 

Respondent claims that we endeavored to give the 
impression by the use of corporate earnings tha‘; earn¬ 
ings of the underlying companies could fall 50% and 
still leave the dividend requirements “fully covered" 
(italics Respondent’s) (R. Br., p. 13). No one with the 
slightest knowledge of finance could obtain any such im¬ 
pression, as we were clearly talking of corporate s.nd not 


underlying earnings, and did so for the purpose of com¬ 


paring the facts here with those in Matter of Utilities 
Power & Light Company, 5 S. E. C. 483, where the same 
criterion was employed by the Commission itself. Obvi¬ 


ously, we recognized the importance of consolidated cover¬ 


ages as well as corporate coverages. The full details as 

to consolidated coverage were set forth in Petitioners’ 
_ 

* The Commission is apparently sanguine to a degree not shared by 
Pctitioners as to the constitutionality of the device provided by Section 
11(e), but not so sanguine that the plan of reorganization which it 
approved in the Community Power and Light Company case did not 
contain a provision that it be approved by two-thirds of the preferred and 
the majority of the common stock of that company outstanding. Further¬ 
more. as the Commission is aware, the decision of the United States District 
Court for the Southern District of New York in that case (33 F. Supp. 
901) really decided nothing as, prior to the decision, all opposition had been 
withdrawn and the Court had no controversy confronting it. It* opinion, 
therefore, is in the nature of a declaratory judgment in a non-controversial 
proceeding, and the rendering of it exceeded the Court’s powdrs under 
U. S. C. A. Title 28, Section 400. 

In rc Jacksonville Gas Co., 46 F. Supp. 852 (S. 1). Florida, 1942), cited 
in Respondent’s brief, is not in point, dealing, as it did. with the power 
of the Commission to clTcct only an equitable redistribution of voting 
rights in a clearly insolvent operating public utility company, with the 
consent of its parent holding company. The case furthermore has never 
been reviewed in an appellate court and wc understand that it will not be. 
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Appendix to their brief (P. App., p. 20). The testimony 
showed the expected continued improvement in earnings 
and, as a matter of fact, these have been borne out by 
the earnings for 1941 and 1942 which Petitioners have 
moved for insertion in the record.* The important fact 
here is that for the year 1942 consolidated net income of 
Petitioners and their subsidiaries available for dividends 
on the common stock of subsidiaries was $4,132,445, where¬ 
as the annual dividend requirement on the new pre¬ 
ferred stock called for by Petitioners’ plan would be 
$1,037,900, or, for half that amount of preferred stock, 
slightly over $500,000. 

Respondent’s brief makes reference to the “attenuated 
equities” and present “admittedly unsound structure” of 
Central and American, and quotes a carefully excised 
portion of the opinion of the Supreme Court in Con¬ 
solidated Rock Products Co. v. DuBois, 312 U. S. 510, 
in support of the general proposition that requirements of 
feasibility in reorganization plans and standards of fair¬ 
ness frequently necessitate the giving to senior security 
holders of securities inferior in rank.t But the situation 
in this case is far different from that of companies such 
as Consolidated Rock Products Company which was under¬ 
capitalized at the outset and became hopelessly insolvent 
thereafter. Central and American have, in contrast, 
weathered the worst depression in American history, are 
regularly paying dividends on their senior securities and 
even making payments on account of arrearages. That 
there is room for improvement in their present capital 

* The Commission in its Opinion in support of the Order (App., pp. 
A188, 189) tested the propriety of the plan of consolidation originally pro¬ 
posed by Petitioners in terms of their 1940 earnings and the five-year aver¬ 
age of earnings for the years 1936 through 1940, and speculated upon the 
effect of various percentages of future reduction of consolidated gross 
income of Central and its subsidiaries by way of supporting its rejection of 
the plan. Petitioners submit that an actual increase of income over the past 
two years is of greater significance than a theoretical decline, both from 
the standpoint of the improvements shown positively and from the stand¬ 
point of a steady trend of improvement over an eight-year period. 

t The Court also said (p. 529): “Practical adjustments, rather than a 
rigid formula, are necessary. The method of effecting full compensation 
for senior claimants will vary from case to case." (Italics ours.) 
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structure is implicit in the voluntary submission of the 
proposed Agreement of Consolidation. However, ret as¬ 
sets of the consolidated corporation at December 31, 1942 
show over $49,900,000 available for stockholders, or over 
$263 per share available for the 188,710 shares of new 
preferred stock originally proposed to be issued. Can 
this figure be correctly described as “attenuated”? The 
fact is that the record contains no admission that the 
corporate structure is at present unsound or complex or 
incapable of supporting a reasonable amount of preferred 
stock. 

Since Respondent, in its brief, admits that the existence 
of preferred stock in a holding company, on which cur¬ 
rent dividends are being paid and where there a,re no 
arrearages, does not create a situation requiring any 
action by the Commission under Section 11(b)(2) (R. Br., 
Note 14), then logically, Petitioners should be entitled to 
preserve an amount of preferred stock whose dividend re¬ 
quirements are adequately covered and which doe|s not, 
therefore, offend that Section. Petitioners believe tljat the 
amount suggested in the original Agreement of Consolida¬ 
tion answered that test although we are not appealing from 
the denial of that proposal. But we do submit th^,t the 
issue of a substantial and reasonable amount oi ? pre¬ 
ferred stock is warranted and would facilitate a fajr and 
equitable recapitalization. 

C. Respondent’s argument fails to overcome petition¬ 
ers’ CONTENTION THAT THE ORDER IS SUSCEPTIBLE NEITHER 
OF COMPLIANCE NOR ENFORCEMENT. 

Respondent states (R. Br., p. 24) that “Petitioners can, 
if they wish to comply, file an appropriate plan with the 
Commission in accordance with the order”. The obvious 
answer to such a suggestion is that mere submission of a 
'plan is no compliance whatever with the Order. Petitioners 
are not ordered to submit a plan, but to accomplish by 
themselves an end result to which many considerations, 
including a plan which can be agreed upon, are prt requi- 
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site. Would the Commission, for example, regard as 
compliance with the Order a submission by Petition¬ 
ers of an all-common stock plan containing a provision 
that its consummation be approved by the holders of two- 
thirds of all outstanding preferred and common stocks of 
Central and American, if in fact such approval was not 
forthcoming? To ask the question is to answer it and to 
illustrate the virtual admission by Respondent of the 
defective nature of the Order. 

As far as the question of enforcement is concerned, we 
ask this Court to consider what a District Court could do 
to enforce the Order if it should be asked bv the Commis- 

w 

sion to do so. We submit that the arguments on pages 30 
and 31 of our main brief remain unanswered and that no 
District Court, with all the powers of a court of equity 
and with the limited powers added by the Act, has power 
to enforce an order such as the one here under review, 
which only directs that an end result be accomplished 
without specifying in any manner how that result is to be 
obtained. The Court itself, surely, has no power to 
formulate a plan for a securities reorganization and to 
allocate new securities among existing stockholders who 
are not before the Court. Nor can any mandatory in¬ 
junction lie against Petitioners to perform acts which 
are beyond their corporate powers and only within the 
power of their stockholders, the real parties in interest. 

An order, to be susceptible of compliance and enforce¬ 
ment, must fulfill the requirements of Section 11(b)(2) 
and specify the “steps” required by the express language 
of said section to be specified (see pp. 24-5 of our main 
Brief). 

D. Respondent’s answer to petitioners’ arguments 
that the Order is invalid because premature is disingenu¬ 
ous. 

In view of the Commission’s own admissions in the 
Opinion in support of the Order (App. p. A156), as to 
problems which have to be decided before any definitive 
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plan can be approved, we can add little to the arguments 
in our main brief as to the prematurity of the Order, 
other than to point out how the Commission has evaded 
them. 

It may suffice as an indication of the real purpose of 
the year afforded by Section 11(c) for compliance with 
any order under Section 11(b) to draw again to the 
Court’s attention that on February 8, 1943, exactly three 
years had elapsed since Petitioners’ Application and Dec¬ 
laration were originally hied with the Commission) Fur¬ 
thermore, many months of informal discussion with the 
Commission’s staff had preceded the hling. When) there¬ 
fore, we consider the fundamental issues raised by the 
Commission, the decision of which is regarded bjr it as 
indispensable to its approval of any plan (App., £>. 15S; 
P. Br., pp. 32-34), the length of time already elapsed 
(much of it consumed in attempting the “settlement of 
the kind of undecided issues on which petitioners [sic/] 
place so much stress” [R. Br., p. 31]), and the fact that 
ultimate compliance with the Order must be accomplished 
prior to June 4 of this year, the portion of the year 
remaining for the mere mechanical act of putting through 
the plan becomes negligible indeed.* 

Respondent states that “If nothing remained to be 
settled it would be hard to understand the reason for the 
year’s period” (R. Br., pp. 31-32). The explanation 
is that the year’s period was inserted to permit the 
carrying out, under whatever adverse circumstances might 
exist, of that type of divestment or dissolution order un¬ 
der Section 11 which is the only sort of order contem¬ 
plated by the Section. Political and economic factors 
might well slow up the carrying out of such an order, no 
matter how completely the Commission and the company 
concerned had agreed on its mandate. 


* We understand the Commission’s position to 1>e that the prosecution 
of an appeal, such as this one, not only does not toll the running of 
the year hut does not constitute that “due diligence” which is requisite 
to tlic grant of an additional year. 
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For example, the Commission stated in its Opinion 
(App., pp. A203-204) that Petitioners’ arguments in sup¬ 
port of their motion to defer pertained “not to the diffi¬ 
culty of determining the proposed new capital structure, 
but to the difficulty of allocation of new securities among 
present security-holders” and that “the appropriate time 
to consider the effect of present conditions upon the 
allocations among security-holders is when the question 
of compliance with our order arises” (italics supplied). 

It is to us a novel concept that allocations in any plan 
of reorganization are a mere incident to a preconceived 
capital structure. The capital structure in the proposed 
Agreement of Consolidation, consisting, as it did, of pre¬ 
ferred and common stock, was an end result from the 
factors with which its proponents had to work, not a 
starting point. The most vital and difficult part of formu¬ 
lating any plan of recapitalization is the allocation of the 
new stock in adjustment of the rights of existing stock¬ 
holders where, as here, certain classes have thoroughly 
established and secured priorities. Obviously, a fair solu¬ 
tion is made much easier by the ability to offer the exist¬ 
ing preferred stockholders part, at least, of new preferred 
stock. Moreover, the argument that the time to consider 
the effect of present conditions upon allocations is when 
the question of compliance with the Order arises, is un¬ 
realistic. The time for compliance with the Order is now. 

Finally Respondent states (R. Br., pp. 32-33) that only 
one of the unsolved problems mentioned by Petitioners 
(but raised by the Commission) “warrants specific com¬ 
ment”—the pendency of the Section 11(b)(1) proceedings 
against the Middle West system, and that, if they were a 
bar to the proceedings under review, Petitioners could 
have withdrawn them. 

Our answer is twofold: (1) From Petitioner Middle 
West’s standpoint, at least two other unsolved problems 
warrant specific comment, namely, the threat to subordi¬ 
nate its investment in the $G Prior Lien Stock of Central 
and the parallel threat to confine it to its cost of acquisi- 
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tion of preferred stocks of both Central and American 
purchased years prior to the proposed recapitalization.* 
(2) Any suggestion to this Court that withdrawal [of the 
proceedings filed by Petitioners would have been in any 
sense effective is so unrelated to fact as to be, in truth, 
misleading. The record does not, of course, contain evi¬ 
dence as to the daily administrative practice of the Com¬ 
mission. Yet the fact is that, as indicated above, months 
of discussion with the Commission’s staff had preceded 
the filing of the Declaration and Application. That any 
failure to file would have resulted in action on the Com¬ 
mission’s own motion is borne out by the chronology of 
the case. Long before the public hearings were concluded, 
i.e., on December 5, 1940, the Commission issued its so- 
called 11(b)(2) Order (App., p. A58) and consolidated 
the proceedings, after which any suggestion of with¬ 
drawal would have been highly academic. 


THE TIME PROVIDED BY SECTION 11(c) FOR COM¬ 
PLIANCE WITH AN ORDER ISSUED UNDER SECTION 
11(b) DOES NOT BEGIN TO RUN UNTIL A DEFINI¬ 
TIVE PLAN HAS BEEN ORDERED OR APPROVED BY 
ORDER OF THE COMMISSION, AND THE ORDERS 
APPEALED FROM ARE IMPROPER BECAUSE THEY 
PROVIDE OTHERWISE. 

Assuming arguendo that the Commission has the power 
to order a securities reorganization of Central and Amer¬ 
ican, it is clear that any order of the Commission approv¬ 
ing or directing to be made effective any definitive plan 
of reorganization pursuant to Section 11(b)(2), whether 
the plan was originally set out in the order of the Com¬ 
mission itself or was filed by Petitioners pursuant to an 
order so requiring, would be an order under Section 
11(1>) (2), and the parties would be entitled to the time for 
compliance provided by Section 11(c). 

* The latter threat may now have heen removed hy the decisio n of the 
Supreme Court in Clicnery Corporation ct al. v. Securities and Exchange 
Commission, decided February 1, 1943. 
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If the Commission should on its own motion enter a 
complete order setting out a definitive plan of reorganiza¬ 
tion and ordering its consummation, it is clear enough that 
no question could exist that Petitioners would have one 
year for compliance. It is equally clear that any plan 
prepared and filed by Petitioners in compliance with the 
Order of the Commission entered in this case cannot be 
put into effect, or any steps be taken to put it into effect, 
until it has been approved by order of the Commission. 
In either case, an order of the Commission prescribing a 
definitive plan of reorganization, or an order of the Com¬ 
mission approving a definitive plan prepared and filed by 
Petitioners pursuant to the compulsion of an order of the 
Commission, is an order under Section 11(b)(2); and a 
period of one year is allowed for its consummation by the 
plain provisions of Section 11(c). 

Until a definitive plan of reorganization is filed and ap¬ 
proved by the Commission, no stockholder of Petitioners 
can have any information as to just how his rights are 
affected and cannot have the plan reviewed under Sec¬ 
tion 24. 

The Orders appealed from are, therefore, improper be¬ 
cause, in limiting the time to accomplish the end result 
to a period of one year beginning from the date of the 
original Order they seek to deprive Petitioners of the 
year’s period allowed for compliance with a definitive plan 
as contemplated by Section 11(c). 

The date of the original Order herein is June 4, 1942. 
Petitioners have brought on this appeal with all due dili¬ 
gence. However, a year from the date of the original 
Order is practically at hand. It is perfectly obvious that 
the issues yet to be decided before any definitive plan can 
be approved by the Commission cannot be determined by 
June 3, 1943. Surely, Petitioners cannot be forced into a 
technical default by exercising their unquestioned right of 
appeal. No order should be made starting the running of 
the time to comply until the definitive terms of a recapi¬ 
talization plan are approved by the Commission. The 
Order is, therefore, improper and should be reversed. 
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III 

THE CONSTITUTIONAL ARGUMENT IN RESPOND¬ 
ENTS BRIEF IS UNSOUND. 

At tlie outset, we wish to reiterate that there is no 
issue in this case as to the constitutionality of the regu¬ 
latory features of the Act. The only constitutional issue 
is as to Section 11(b)(2), and that issue need be con¬ 
sidered if, and only if, the Court determines that the 
entry of this one-stock Order was within the power actu¬ 
ally granted by Congress to the Commission. Accordingly, 
the many parts of Respondent’s Brief and Supplement 
relating to the constitutionality of the regulatory provi¬ 
sions of the Act and the provisions of Section 11(b)(1) 
(which deal with the problems of integration) are totally 
irrelevant.* 

Petitioners claim that Section 11(b)(2), if construed to 
authorize the Order, is unconstitutional, in that it in¬ 
volves an attempt to exercise powers not delegated to the 
federal government, a taking of property without due 
process of law and an unlawful delegation of legislative 
power. 

The constitutional issues in this case are exceedingly 
simple, because, even under recent decisions, federal con¬ 
trol may be exercised over local activities only where the 
effect of such activities upon interstate commerce is: sub¬ 
stantial. See Santa Cruz Fruit Packing Co. v. National 
Labor Relations Board, 303 U. S. 453, 4G6, and the quota¬ 
tion therefrom at pages 43-44 of our main Brief; United 
States v. Wrightwood Dairy Co., 315 U. S. 110, 119; 
Wickard v. Filburn, 87 L. Ed. Adv. Ops. 57, G5. And, as 
we pointed out at pages 43-45 of our main Brief, it is 
immaterial whether the particular person conducting the 
local activities is or is not also engaged in interstate com- 

* Furthermore, most of the Supplement constitutes incompetent matter 
unsupported by proof which is not entitled to any consideration (>y the 
Court, and we ask that it be disregarded. See Supplement to this Reply 
Brief. 
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merce. “It is the effect upon interstate commerce or 
upon the exercise of the power to regulate it, not the 
source of the injury which is the criterion of Congres¬ 
sional power.” United States v. Wriglitwood Dairy Co., 
315 IT. S. 110, 121. Consequently, the basic question is 
not whether Petitioners are engaged in interstate com¬ 
merce but whether the mere existence of preferred stock 
in the capital structure of a holding company has in fact 
any real or substantial relationship to interstate com¬ 
merce. 

The Supreme Court has stated in United States v. 
Darby, 312 U. S. 100,120-121, that Congress has sometimes 
left it to the courts and sometimes to an administrative 
tribunal to determine whether intrastate activities have 
the prohibited effect on interstate commerce, and that 
sometimes Congress itself has said that a particular activ¬ 
ity affects interstate commerce. This illustrates perfectly 
that the present Act is fatally defective, as it does not 
contain any finding at all by Congress, nor does it require 
or permit a finding by the courts or the Commission, that 
the necessary relationship exists, and as, in fact, no such 
relationship does exist. 

If the discussion at pages 45-48 of our main Brief is 
valid, the Circuit Court of Appeals for the Second Circuit 
erred in holding that Section 1 of the Act constitutes a 
finding by Congress that the activities of holding com¬ 
panies do affect interstate commerce.* The error made 
by the Court of Appeals for the Third Circuit is even 
more pronounced.! That Court said: 

“Upon its consideration of the reports of the 
studies made by its committees and by the Federal 
Trade Commission Congress expressly stated in 
section 1 of the act its conclusion that the rates 

* The North American Company v. Securities and Exchange Commis¬ 
sion, C. C. A. 2d, January 12, 1943, sustaining the constitutionality of 
Section 11(h)(1) of the Act. 

t The Commonwealth &• Southern Corporation v. Securities and Ex¬ 
change Commission, C. C. A. 3rd, March 31, 1943. sustaining the constitu¬ 
tionality of Section 11(b)(2) of the Act. 
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charged by operating public utility companies and 
the services which they rendered were adversely 
influenced by holding companies whose corporate 
structures were unduly complicated. Congress con¬ 
cluded that unduly complicated corporate structures 
of holding companies affected interstate commerce 
adversely ” (Italics ours.) 

The fact is simply that Congress made no such state¬ 
ment in Section 1, express or implied, nor is any such 
conclusion as that asserted by the Court to be foijind in 
the text of the Act. What Congress did say in Ejection 
1(c) is that for the purpose of effectuating the policy 
of eliminating the abuses specifically enumerated, it is 
necessary “to compel the simplification of public-utility 
holding-company systems and the elimination therefrom 
of properties detrimental to the proper functioning of 
such systems, and to provide as soon as practicable for 
the elimination of public-utility holding companies except 
as otherwise expressly provided * * * 

Section 1 is nothing more than a recitation that 
holding companies and their subsidiaries are affected 
with a national public interest because of various activi¬ 
ties in interstate commerce; that the national public 
interest and the interests of investors and consumers 
“are or may be adversely affected” when certain 
alleged abuses exist, none of which relate to the type 
of security in the capital structure of a holding com¬ 
pany; and that when such abuses become widespread, 
the holding company, unless regulated, becomes injurious 
to investors, consumers and the general public, and that 
it is, therefore, the purpose and policy of the Act tc meet 
the problems and eliminate the enumerated abuses. 
Clearly, a recital that the national public interest and the 
interests of investors and consumers are or may be ad¬ 
versely affected is not a finding that interstate commerce 
is affected. Section 1 is no more than it purports to be, 
namely, a declaration by Congress that in its opinion the 
existence of certain conditions requires legislative treat- 
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ment. No further proof of the correctness of this conclu¬ 
sion is needed than a comparison of Section 1 of the Act 
with the express findings by Congress which support the 
decisions in United States v. Darby, supra, and Wickard 
v. Filburn, supra, upon which the Circuit Court of Ap¬ 
peals for the Second Circuit relied in the North American 1 

case.* 

As to whether or not the mere existence of a preferred 
stock in the capital structure of a holding company has in 
fact a sufficiently real and substantial relationship to inter¬ 
state commerce to serve as a basis for federal action, al¬ 
though Congress has not found that it has, Respondent at- < 

tempts to confuse the issue in its Brief and in the Supple¬ 
ment thereto by launching into a lengthy recitation of 
alleged evil practices in the utility field in general which 
have come to light over a period of years, and by claiming 
(at pp. 46-47 of Respondent’s Brief) that holding com- 
panies “characteristically” use means of interstate com¬ 
merce in causing and perpetuating certain evils and that 
the evils themselves are “frequently” found to affect the 
interstate activities of subsidiaries. But this adds nothing 
to a solution of the question of whether the existence of a 
preferred stock in the capital structure of a holding com- ^ 

pany does in fact constitute such a burden on interstate 
commerce that Congress can require its removal. And 
that, under the established principles shown above, is the 
only issue in this case as to the extent of Congressional 
power. 

We are not here concerned with any acquisition of 
properties or issuance of securities, either by the holding < 

_ i 

* The congressional findings in the Fair Labor Standards Act which 
support the Darby decision and also those in the National Labor Relations 
Act which support the decision in National Labor Relations Board v. I 

Jones & Laughlin Steel Corp., 301 U. S. 1, arc quoted in the footnote at 
page 46 of our main Brief. In spite of the assertion in the footnote at 
page 47 of Respondent’s Brief that Wickard v. Filburn is a case where 
neither Congress nor the administrative department made a finding as to 
the effect of the regulated activity on interstate commerce, the fact is that 
Section 331 of the Agricultural Adjustment Act of 193.S (52 Stat. 52. 

U. S. C. tit. 7. sec. 1331) expressly states that “Abnormally excessive and 
abnormally deficient supplies of wheat on the country-wide market acutely 
and directly affect, burden, and obstruct interstate and foreign commerce.” 


* 
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companies or any of their subsidiaries, nor lias any issue 
been raised as to reasonableness of rates, amount of 
service charges, quality of service or effectiveness of 
regulation. In fact, no “business” or “activity” at all is 
involved. We are dealing solely with a static condition, 
namely, the mere existence of preferred stock in tli^ capi¬ 
tal structures of holding companies organized and exist¬ 
ing and having issued such stock in conformity w}th the 
laws of the State of Delaware. Clearly, that condition is 
in no possible sense interstate commerce. 

In this connection, we wish to denv flatlv the unfounded 
assertion at page 5 of Respondent’s Brief that Petitioners’ 
corporate activities have been and are almost exclusively 
interstate in character. Not only has there been no find¬ 
ing by anyone that this is so, but the fact is that it is 
not so. Petitioners’ business is primarily that of liolding 
securities, which is not an interstate business, and any 
use by either of them of any of the instrumentali ties of 
interstate commerce is purely incidental to this essen¬ 
tially local business. Furthermore, as we pointed out in 
the footnote on page 47 of our main Brief, the fact that a 
holding company is the holder of stock in subsidiary com¬ 
panies, some of which are engaged in activities in inter¬ 
state commerce, would not subject the holding company to 
federal regulation by mere reason of such ownership.* 
Consequently, we must return to our original inquiry as 
to whether or not the mere existence of a preferred stock 
in the capital structure of a holding company has ar y real 
or substantial relationship to interstate commerce, which, 
in this instance, must necessarily be commerce in which 
the subsidiaries are engaged. 

Respondent’s Brief suggests (at p. 39) three types of ac¬ 
tivities as apparently constituting the interstate commerce 
to which the necessary relationship exists. These are: 

* The correctness of this contention is not, however, material to the 
disposition of this case, because, even if the holding companies were them¬ 
selves engaged in such activities, they would still not be subject to regula¬ 
tion as to activities or matters which do not constitute or substantially alTcct 
interstate commerce. See page 44 of our Main Brief. 


36 


(1) the interstate transmission of gas * and electricity 
by subsidiaries; (2) public sales by subsidiaries of their 
securities in interstate commerce; and (3) the use of 
facilities of interstate communication and transportation 
by a subsidiary of Middle West in the performance of 
management service. 

It is perfectly clear that the capital structure of a 
holding company has no rational relationship to security 
issues by subsidiary companies or to the performance of 
service contracts by a subsidiary service company which 
has been approved by the Commission. Furthermore, 
these activities are subject to direct regulation by the 
Commission under Sections 6, 7 and 13 of the Act and 
it is obvious that Congress never intended that Section 
11(b)(2), as applied to a holding company, should have 
anything to do with the regulation of such activities. Re¬ 
spondent’s Brief virtually concedes there to be in fact no 
relationship between these two types of activities and the 
existence of a preferred stock of a holding company by 
making no effort to spell out any relational connection 
between them. 

Of the specified activities, therefore, there is left 
only the interstate transmission of electricity by sub¬ 
sidiaries and the absolutely unsupported suggestion at 
page 47 of Respondent’s Brief that the capital structures of 
the holding companies affect the operating policies of the 
subsidiaries with respect to maintenance, rates and serv¬ 
ices and that this effect on these companies is an effect 
on their ability to carry out and expand their interstate 
commerce in electricity. Significantly, Counsel gives no 
clue as to what this effect is or as to whether or not it is 
adverse or substantial. And, as we have repeatedly 

* Contrary to the statement in Respondent’s Brief, none of Petitioners’ 
subsidiaries is engaged in the interstate transmission of gas, and so the 
treatment in this Reply Brief will be limited to the interstate transmission 
of electricity. Certain of the subsidiaries supply natural gas locally. If 
this gas were transmitted in interstate commerce, which is not the case, the 
companies would be subject to direct regulation as to rates ami service by 
the Federal Power Commission under the Natural Gas Act (52 Stat. 822- 
824, U. S. C. tit. 15, secs. 7l7c-e) and it is obvious that Section 11(b)(2). 
as applied to a holding company capital structure, is not even remotely 
related to such regulation. 
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pointed out, Congress certainly did not find that tjhe ex¬ 
istence of a preferred stock in the capital structure of a 
holding company had any effect whatsoever on such in¬ 
terstate commerce of the holding company’s subsidiaries. 
Nor does Respondent’s Brief or the Commission refer to 
any facts, occurring before or after the enactment of the 
Act, which would support any such finding. The onl y' evils 
enumerated in Section 11(b) which have the slightest 
direct connection with the question at issue relate to 
overcapitalization, but, whatever importance Congress 
felt that might have on the national public interest or the 
interests of investors or consumers, it clearly did not find 
any relationship even between overcapitalization and the 
interstate transmission of electricity. And the propriety 
of a preferred stock in the capital structure of a holding 
company is even further removed, for overcapitalization 
is not created by the type of security issued and certainly 
it cannot thereafter be cured by changing preferred stock 
into common. We submit, therefore, for the reasons set 
forth herein and in our main Brief, that the relationship 
of the preferred stock to the interstate coimnerce of the 
subsidiaries is so remote, hypothetical and speculative as 
to provide no possible constitutional support for the Order 
or for Section 11(b)(2) if construed to authorize such an 
order. Consequently, as Section 11(b)(2), if construed 
to authorize the Order, does not come within the com¬ 
merce power, the Tenth Amendment applies. 

Furthermore, even if there were a danger that the 
capital structure of a holding company might affect the 
operating policies of subsidiaries with respect to n|ainte- 
nance, rates and services and thus affect their interstate 
commerce in electricity, Section 11(b)(2), if construed to 
authorize the Order, is arbitrary and unreasonable land a 
clear violation of due process of law provided for pv the 
Fifth Amendment, as companies engaged in the interstate 
transmission of electricity are subject to direct regulation 
as to rates and service by the Federal Power Comnjission 
under the Federal Power Act (49 Stat. Si50-S53, F. S. C. 
tit. 1G, secs. S24d-g). 
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The foregoing discussion throws into sharp relief a 
further question which we believe to be of transcendent 
importance and to which Respondent’s Brief has failed to 
make any satisfactory reply. At pages 39-41 of our main 
Brief we claim that the Act involves an unconstitutional 
delegation of legislative power in that Congress has failed 
to declare a policy or establish any intelligible standard 
to guide the Commission with respect to the application 
of Section 11(b)(2). If, contrary to our firm belief, it be 
determined that the necessary relationship exists between 
the existence of a preferred stock in the capital structure 
of a holding company and interstate commerce, we feel 
that there will have been a vast and unprecedented exten¬ 
sion of Congressional power. Consequently, if such sweep¬ 
ing power does exist, it necessarily follows that Congress 
cannot delegate that power to an administrative agency 
without clear and adequate standards to guide that agency 
in the exercise of its discretion. We submit, therefore, 
that the reasons set forth in our main Brief are valid 
and that there will have been an unconstitutional delega¬ 
tion of legislative power if Section 11(b)(2) is held to 
authorize the Order. Clearly, an extension in the scope 
of the commerce power does not justify a disregard of the 
requirements of an intelligible standard which is to be 
applied only with due regard to the rights of interested 
parties and to constitutional safeguards of due process of 
law. 

In conclusion, we wish to point out that the quotation 
from Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 
381, 395-396, printed strategically at the end of Respond¬ 
ent’s Brief (p. 49), creates the impression that Petitioners 
are attacking the constitutionality of the Act as a whole and 
are attempting to deny the existence of power on the 
part of Congress to deal directly with matters which have 
a real and substantial relationship to interstate commerce. 
This is a false impression. As we stated at page 49 of 
our main Brief, in view of the decision in the Electric 
Bond and Share case, it is apparent that, even if Section 
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11(b)(2), construed to authorize the Order, be Ijeld un¬ 
constitutional, the effectiveness and completeness! of the 
regulation of a holding company and its subsidiaries im¬ 
posed by the Act will be in no way diminished, |for the 
regulatory provisions in the other sections of ijhe Act 
are complete and sufficient in themselves. 

CONCLUSION 

The fundamental question on this appeal is whether the 
Securities and Exchange Commission can alter tljie rela¬ 
tive rights of security holders of a holding company, inter 
se, without their consent and even without their having a 
right to be heard. No administrative tribunal of the 
United States has ever been granted such arbitrary power. 
This appeal, therefore, involves questions of the admin¬ 
istrative process which transcend in national importance 
the rights of the many persons directly involved. The 
orders under review, in so far as they purport to Require 
a change in capitalization to one class of stock, j should 
either be set aside as beyond the authority of the Com¬ 
mission under the Act or be declared void as in violation 
of the Constitution of the United States. 

Respectfully submitted, 

George Roberts, 

James A. Austin, 

Ralph D. Stevenson, 

Howard C. Westwood, 
Attorneys and Counsel for Petitioners . 

Also on the Brief: 

Allison Choate, 

32 Libertv Street, 

New York, N. Y. 


Dated, April 2, 1943. 
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SUPPLEMENT TO PETITIONERS’ REPLY BRIEF 
Objections to Supplement to Respondent’s Brief 

Counsel for the Commission have filed as additional 
pages to their Brief a Supplement (herein referred to 
as the Supplement). Although it is stated at the 
beginning of the Supplement that it consists of informa¬ 
tion within the broad scope of judicial notice, we submit 
that it is more of the character of a magazine or news¬ 
paper article attacking utilities. The Supplement con¬ 
tains some references to the reports of the Federal Trade 
Commission on Utility Corporations and other documents 
referred to in Section 1 of the Act, but, for the most 
part, it consists of quotations from, or references to, 
opinions, proceedings and releases of the Coimnission 
relating to companies other than Petitioners, and speeches 
of members of the Commission and of its staff, of refer¬ 
ences to, or quotations from, opinions expressed in books 
or magazine articles by persons not offered as witnesses 
for cross-examination as to the basis for such opinions, 
and last, but not by any means least, conclusions of 
Counsel not supported by any statement of fact and un¬ 
documented. In several instances when a Federal Trade 
Commission report or other work is cited as authority in 
support of such a conclusion, an examination of the 
claimed authority discloses that the citation was not 
warranted. And most if not all of the data are obviouslv 
irrelevant to the very limited constitutional issue here 
presented. 

A few examples will suffice to show the extraordinary 
character of this Supplement. 

On page 10, by a method of presentation which ap¬ 
proaches libel, it is implied that the mere fact that there 
are and have been in the utility industry “dominating 
personalities” was, in itself, an “evil” and required Sec¬ 
tion 11. There is obviously no connection between “dom¬ 
inating personalities” and the constitutionality of Sec- 
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tion 11(b)(2) as here sought to be applied by the Com¬ 
mission. 

The sections beginning, respectively, on pages 12, 15 
and 49, beside being subject to many of the other defects 
referred to, are some of the most obvious examples of 
inclusion in bulk of material wliollv unrelated to the 
necessity or constitutionality of a “one-stock” order. The 
Supplement is replete with other like instances. 

On page 25, Counsel assert that “pyramiding” facilitates 
the manipulation of accounts, misrepresentation of assets, 
liabilities and income, and other so-called evils, but no 
facts of evidentiary character and no authorities are cited 
for such assertion. 

On page 27, it is asserted that mismanagement and 
exploitation of operating companies by holding companies 
led to serious defaults on operating company preferred 
stocks, but again without supporting facts or authority. 
The only evidence referred to as a basis for such state¬ 
ment is the existence of dividend arrears, but no connec¬ 
tion is established between such arrearages and the al¬ 
leged mismanagement and exploitation, nor, apparently, 
was care even taken to determine whether the amount of 
arrearages on the preferred stocks of holding company 
subsidiaries was markedly out of line with the arrearages 
of similar securities of other types of companies. In fact, 
so far as the operating subsidiaries of Central and Amer¬ 
ican are concerned, sucli arrearages as occurred in their 
preferred stock dividends resulted exclusively from the tre¬ 
mendous drop in their electric gross revenues during the 
depression years of 1932-1935 (see annual reports for those 
years of Southwestern Light & Power Company, Do(j. No. 
71, App. Ex. SA-SD, Tr. p. 205G, et seq.; of Central Power 
and Light Company, Doc. No. 73, App. Ex. 10A-10D, Tr. p. 
2222, et seq.; and of West Texas Utilities Co., Doc. No. 
74, App. Ex. 11A-1.1.D, Tr. p. 2304, et seq.) and today all 
such arrearages have been paid in full. Neither Public 
Service Company of Oklahoma nor Southwestern Gas and 
Electric Company ever passed a preferred stock dividend. 
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On page 34 is found the unlawyerlike offering of 
hearsay on hearsay, a “reported reply” of a named hold¬ 
ing company official being set out in quotation marks and 
reference made to a published book as authority that such 
statement had been made. Furthermore, the book referred 
to, although quoting the statement, attributes it to an un¬ 
named, but possibly determinable, person. 

On page 37, the statement is made that holding com¬ 
panies were responsible for higher rates and a college 
professor is cited as authority. But an examination of 
the professor’s book fails to disclose any study or data 
in support of his opinion. 

On page 45, a “somewhat incomplete study” of the 
Commission is cited as evidence of certain alleged facts. 
It may be that Commission studies might constitute “eco¬ 
nomic data”, but we are at a loss to see how admittedly 
incomplete studies of the Commission or anyone else can 
rise to that dignity. Is the Court, or for that matter the 
Commission, in a position to weigh or even guess what 
effect the completion of the studies will have on the data 
or even the inferences which may be permissible there¬ 
from? 

On pages 48 and 49, the statement is made that debt 
securities were characteristically issued by operating com¬ 
panies to holding companies for dubious considerations, 
such as enabling a subsidiary to pay dividends, to embark 
on adventures primarily for the holding company’s benefit 
to bolster initially inadequately capitalized companies, 
etc., and that a large number of the holding company 
debt claims are of the character which the United States 
Supreme Court in the so-called “Deep Rock” case required 
to be subordinated to publicly held senior securities. No 
reference is made to any data justifying these sweeping 
conclusions. 

On page 51, holding companies are criticized by counsel 
as guarding their own service areas and not permitting 
their properties to be coordinated with those of other 
utilities into an integrated system. But there is nothing 
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to show that holding company subsidiaries are alone in the 
natural desire to retain control over their own sources of 
supply of, and their own outlets for, electric enerj^y, or 
that such subsidiaries make fewer interconnections; with 
other utilities than do independent companies. Additional 
instances of the attempt to make bold assertions by coun¬ 
sel of conclusions of fact serve as economic daia are 
found at pages 4, 5, S, 15, 36, 37, 39, 41, 42, 45, 47, |4S, 55 
and 56. In other cases a similar result has been obtained 
by describing facts with adjectives and adjectival phrases 
and sentences, selected by counsel with an “eve single” 
not, we submit, to their accuracy but rather to their 
derogatory effect. In short, to quote Garrett, J., in his 
dissenting opinion in Pacific Gas & Electric Co. v. Securi¬ 
ties & Exchange Commission, 127 Fed. (2d) 378, at page 
388: 

“To reach the conclusion arrived at by the Com¬ 
mission every circumstance is viewed with a hostile 
eye and every instance tortured into some semblance 
of sinister purpose.” 

Finally, there is included a tabulation, backing up to 
page 61, which purports to show the total expenses, ex¬ 
clusive of taxes, of certain registered holding companies 
and their service companies as an index of the magnitude 
of “managerial functions” carried out by remote control. 
In spite of this description of the make-up and purpose 
of the tabulation, the figures ascribed to the Middle West 
Service Co. represent actual engineering, accounting, finan¬ 
cial and related services rendered at cost, that is, at less 
than similar services could have been obtained from out¬ 
side sources, and we cite the fact so that the Court will 
be in a position to judge for itself the reliability of that 
tabulation. 

We have not, of course, attempted to point out every 
instance contained in the Supplement of matter set forth 
therein which is clearly not entitled to any standing before 
this Court for any purpose. We think we have cited 
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sufficient instances of unsupported, incompetent and irrele¬ 
vant material to justify us in moving the Court to disre¬ 
gard all of such Supplement except those parts of the 
documents referred to in Section 1 of the Act which the 
Supplement cites.* 

As to the propriety of Commission counsel attempting 
to support their constitutional argument by asking the 
Court to take judicial notice of the Federal Trade Com¬ 
mission reports and other documents referred to in Sec¬ 
tion 1, we desire to call the attention of the Court to the 
many decisions by the Commission that it would not per¬ 
mit the introduction of evidence relating to the constitu¬ 
tionality of the Act and that, if a reviewing court desired 
to consider such evidence, it should do so through the use 
of the provisions of Section 24(a) of the Act. See In re 
Engineers Public Service Company, Holding Company Act 
Release No. 2897, page 6. 

We also call to the Court’s attention that the investiga¬ 
tions and reports of the Federal Trade Commission and 
other bodies responsible for the documents referred to in 
Section 1 of the Act have a fundamental defect and 
omission as a basis for determining the constitutional 
question presented by this case. That defect and omission 
is that no statistical study was made or data accumulated 
from which there could be determined whether the type of 
securities in a holding company capital structure had any 
adverse effect on any of the types of interstate commerce 
referred to in Respondent’s Brief (see p. 39 thereof) or, 
through interstate commerce, on the investors in sub¬ 
sidiaries’ securities or on consumers so referred to. Nor, 
so far as disclosed by their works, have any of the authors 
cited as authorities in the Supplement. The facts, we 
believe, do not support the existence of any such effect. 

* The Supplement (and Respondent’s Brief) frequently cite a report of 
the National Power Policy Committee. It is to be noted that this report 
has no standing as “economic data” as it is not factual but merely a vehicle 
for the conclusions of the individuals on that committee. The report does 
not show there to have been any factual basis for their conclusions other 
than the documents cited in Section 1. 
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Accordingly, on the question of whether or not the types 
of securities in a holding company capital structure 
the required direct and burdening effect upon inter 
commerce or, through interstate commerce, upon th^ 
terests of investors in subsidiaries’ securities or of 
sumers, consideration should be given, and, if neces 
an opportunity should be afforded to Petitioners to p 
among other things, that: 


have 
state 
in- 
con- 
sary 
rove, 


1. The economic effect of holding companie^ on 
the interests of such investors and consumers I has 
been highly beneficial. 

2. (a) The level of residential electric rates! for 
the industry, as a whole, has declined substantially 
faster than the cost of living. 


(b) Referring to the type of service and the char¬ 
acter of the properties of the electric subsidis 
of holding companies, the Federal Trade Commissi 
at page 700 of Part 72A, says: 


nes 

on, 

I 

“The maintenance of a satisfactory service m 
its continuity and evenness of supply lias seemijigly 
been a cardinal principle in all systems, operators 
and most financiers alike realizing that poor seijvice 
rendered to consumers was the shortest route to 
failure of their plans for profit. Occasionally small 
and unprogressive communities may be found in 
which old distribution equipment has been lef 
place with indifferent maintenance when under 
control of a holding company. But in general, 

holding-company systems appear to have _ 

prompt in revamping or completely rebuilding dis¬ 
tribution systems acquired in mediocre condition. 
The possibilities of positive danger to the public 
as well as interruptions to service resulting fj*om 
poor transmission and distribution lines have 
tended to make managements give due attention to 
maintenance as well as to construction. High- 
class construction as regards sturdiness has bleen 
looked upon as a definite means of keeping dbwn 
maintenance costs and therefore improving |net 


m 
the 
the 
been 
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earnings until near the end of the useful life of the 
equipment.” * 

(c) C. 0. Ruggles, referred to in the Supplement 
as an authoritative source, in the very article quoted 
in the Supplement says, in speaking of the part 
played by holding companies in the extraordinary de¬ 
velopment of electric utility service, that there is no 
blinking the fact that they did bring about a more 
rapid development of power systems than would have 
otherwise occurred. 

3. Another authority cited in the Supplement 
made an exhaustive investigation and study to deter¬ 
mine whether or not such investors or consumers have 
or have not been adversely affected as to rates, in¬ 
vestments or otherwise by holding companies. This 
study was made by M. H. Waterman, apparently at 
the request of Engineers Public Service Company 
who offered Mr. Waterman as a witness on the sub¬ 
ject in the proceeding relating to that company 
before the Commission under Section 11(b)(1) of 
the Act and now before this Court for review. 
The Commission refused to admit Mr. Water¬ 
man’s testimony but, we understand, he has since 
compiled his studies and conclusions into book form 
and the same has been published by the School 
of Business Administration of the University of 
Michigan under the title, “Economic Implications of 
Public Utility Holding Company Operations with 
Particular Reference to the Reasonableness of the 
‘Death Sentence’ Clause of the Public Utility Hold¬ 
ing Company Act”. We are handing to the Court a 
copy of this book so that it will be readily available 

* Messrs. Thompson and Smith in their work on “Public Utility Eco¬ 
nomics” say in reference to the quality of electric utility service (at p. 427), 
“We have become so accustomed to adequate service that we ignore it! 
until a rare incident brings it to our attention. An Ohio Valley flood, a 
60-hour rain and sleet, or other natural calamity occasionally focuses our 
attention upon the almost monotonous continuity of American utility service. 
Since in its routine performance there is nothing spectacular about it, we 
have come to take it quite for granted.” 
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for its examination. In liis study Mr. Waterman com¬ 
pared not only the rates but also the efficiency and 
cost of operation of, and the protection and welfare 
of investors in, subsidiaries of holding companies as 
distinguished from utilities not subsidiaries of holding 
companies. His studies show that with respect to 
rates and cost of operation the holding company sub¬ 
sidiaries were substantially lower than the independ¬ 
ent companies and with respect to investments, in¬ 
vestors who bought securities of holding company 
subsidiaries were just as well, if not better, offj than 
those who bought securities of independent companies. 
Indeed, in those cases where large operating sub¬ 
sidiaries have unsuccessfully sought to be declared 
independent of any holding company system, their 
concern was less with whether they technically had a 
parent, than with whether they technically ^ould 
avoid the onerous incidents of being subject t^> the 
Commission’s jurisdiction. (See Detroit Edison Co. 
v. Securities and Exchange Commission, 119 F. (2d) 
730 at 740; Pacific Gas & Electric Co. v. Securities 
and Exchange Commission, supra.) 


4. The crowning absurdity is the tabulation of 
maximum and average distances from “Headquar ters” 
to (we presume) operating subsidiaries. If the im¬ 
plication has any validity at a time when we are 
having stressed to us the shrinking of the globe due 
to scientific advances, then we must expect the San 
Francisco Post Office to be far less efficient than the 
Washington Post Office, the United States Navy to 
have a virtually hopeless administrative job op its 
hands and the Standard Oil Company of New York 
to be a model of ineptitude. Others could, of course, 
be mentioned, but not least among them would have 
to be the Commission itself, which has found it by no 
means beyond its capabilities to supervise at its main 
office management and operating details of the entire 
public utility industry from Florida to Alaska and 
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from Maine to, until recently, the Philippine Islands. 

Actually, of course, it has proved distinctly advan¬ 
tageous to locate the chief executive offices of large 
utility systems in the principal financial centers of 
the country. In this respect the utilities have differed 
not at all from industry in general. 

In view of the above, we submit that this Court should 
refuse to take judicial notice of anything contained in the 
Supplement except the quotations from the report of the 
Federal Trade Commission and the other documents re¬ 
ferred to in Section 1 of the Act, and as to those docu¬ 
ments, we ask the Court to take judicial notice that the 
documents themselves do not furnish any support for the 
argument that the existence of a preferred stock in the 
capital structure of a holding company has any effect 
whatsoever on interstate commerce, a finding which must 
be made if the Order is to be sustained. 



